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PURPOSES:

The Association is formed 
as a Not-For-Profit Corp-
oration whose purposes 
are to cultivate the science 
of jurisprudence; to promote 
reform in the law; to facilitate 
the administration of justice; 
to elevate the standards of 
integrity, honor and courtesy 
in the legal profession; to
influence positively the 
quality of life of the comm-
unity; and to cultivate a 
spirit of good fellowship 
among members. 
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OCBA Annual Memorial Service
and also the

Rededication of the 
Honorable John P. Balio Ceremonial Courtroom

Monday, June 12, 2023, 10:00 A.M.
Save the Date!

The Oneida County Bar Association Annual Memorial Service will take place 
on Monday, June 12, 2023, 10:00 a.m. at the Oneida County Courthouse, Fifth Floor, 

Hon. John P. Balio Ceremonial Courtroom, Utica. 

There will also be a rededication of the Hon. John P. Balio
Ceremonial Courtroom located on the Fifth Floor. A reception will follow.

Those being memorialized are:

Hon. Richard D. Simons, 7/17/2022
Michael H. Stephens, Esq., 7/19/2022

James F. Kehoe, Esq., 8/24/2022
Gerald T. McDonald, Esq., 11/9/2022

Walter G. Pratt, Esq., 11/18/2022

Carl J. Cochi, Esq., 3/6/2022
Kevin Blaney, Esq., 3/13/2022

Anne Marie Getman, Esq., 3/24/2022
Philip L. Evans, Esq., 5/4/2022

John B. Cosgrove, Esq., 6/15/2022
William L. Koslosky, Esq., 6/17/2022

mailto:diane@oneidacountybar.org
http://www.oneidacountybar.org
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The 21st Annual Legal Line, sponsored by the OCBA Public Information & Education
Committee and Pro Bono Committee, during which the public can call with their legal 

questions is being held on Wednesday, April 26, 2023 from 5:00 until 6:30 p.m.

Once again, Legal Line will be promoted on WKTV and hosted by ECR International.
RONCO is again providing the telephone bank. 

This event has become a tradition for the BarAssociation and continues to grow each year. 
We anticipate fielding hundreds of calls, as wehave in the past years. 

To volunteer, contact Betsey Fortino at ebsnyder@hotmail.com or call (315) 404-7411.

21st Annual 
Oneida County Bar Association Legal Line

Wednesday, April 26th
Volunteers Needed

PRESIDENT’S MESSAGE
By Keith A. Eisenhut, Esq.

The Court System has been suffering from a shortage of attorneys who are willing to participate in the 
Assigned Counsel/Attorney for the Child programs. Unfortunately, hourly rates for such programs have 
remained stagnate over the last 10 years. The rates have made it almost impossible to attract attorneys 
willing to basically lose money by devoting their time to representing children and indigents. Proper 
funding and raising the hourly rates are essential to protecting the rights of individuals as they navigate 
through the court system.  
	
The same issue has arisen with respect to government agencies attempting to fill vacancies.  Oneida 
County and Herkimer County have numerous openings for attorneys in both the civil and criminal 

fields.  Salaries have failed to keep up with inflation, making it difficult, if not impossible, for attorneys graduating from law 
school, with significant student loans, to be able to afford to work at pay scales offered by municipalities.  

I feel that it is very important for state and local governments to become more competitive in attracting young legal talent to 
help insure the proper administration of justice in both the civil and criminal fields.

Until next month.

The Importance of Properly Funding the 
Assigned Counsel/Attorney for the Child Programs
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Carl Del Buono, 93, of New Hartford, passed away February 25, 2023 peacefully in his home surrounded by 
his family.

He was born February 12, 1930, in Brooklyn, NY, son of the late Carlo and Mae Brancato Del Buono. He 
graduated from Proctor High School class of 1948, received his Bachelor’s Degree from Utica College and 
went on to earn his Doctor of Jurisprudence from Syracuse University, School of Law.

Carl began his Law career with Allstate Insurance until he was introduced to the Capecelatro & Capecelatro 
law firm and specialized as a criminal defense trial attorney. In 1965, Carl proudly became a partner of 
the firm which was renamed and thereafter known as Capecelatro, Capecelatro & Del Buono. The firm 
continued to grow into Capecelatro, Del Buono, Vaughn & Compson. In 2000, Carl started a partnership 
with David Diodati in the firm of Del Buono & Diodati and was a close associate in business with Leslie R. 
Lewis. Continuing his passion for law, he served as Law Clerk to the Honorable Michael L. Dwyer until his 
retirement in 2014. Carl always considered Michael Dwyer a close personal friend and remained close with 
all of his former partners and their families. His love of law always found its way to anyone who sought out 
his expertise. In true form, to help those in need, he served on the board of the Insight House for over 20 
years alongside Donna Vitagliano and continued on as President of the board for a number of years.

He was married to the love of his life, Patricia (Pat) Caouette, on September 8, 1956 in Utica. They shared 
a remarkable union of 63 years before Pat’s passing in 2019. Carl's love for Pat was insurmountable; he 
always said it was sheer luck that they found each other and that she was everything to him. Carl and Pat’s 
love of travel, music and movies found them taking many excursions to New York City, never missing the 
newest Broadway show, or to the closest theater to enjoy the latest blockbuster movie. Year after year, he 

Bar Mourns the Loss of 
Carl Del Buono
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Bar Mourns the Loss of Carl Del Buono (cont.)

took his family on vacations spanning the United States and Canada. A highlight of their travel experience 
included a trip to Europe visiting London, Paris and Italy, where they explored Carl’s lineage and connected 
with extended family in Fiumefreddo. Carl and Pat had an active social life especially when it came to 
entertaining in their home. No matter who you were or where you were from, Carl and Pat welcomed many 
with open arms into their home and into their lives, bringing joy and laughter to all. Their love, devotion 
and respect for each other, served as a model to their children to respect all, stand for what is right and, most 
importantly, always be honest. His love for his family was exceptional and he was affectionately known to 
his grandchildren as “Papa,” just as his father was referred to by his own children. He served as the patriarch 
of the family, celebrating all holidays with his immediate and extended family and anyone who happened to 
be alone on any given holiday. They ended every year with a grand New Year’s Eve celebration at their home 
where all who came were welcomed. Even if he didn’t know you, by the end of the night he would know 
what you drank, what your favorite dish was and would leave you looking forward to next year’s celebration. 
New Year’s Eve always included music and a dance floor encouraging you to be yourself and enjoy the party 
well after the countdown into the New Year.

In addition to every holiday dinner, Sunday dinner was a staple at their home with all 5 children, their 
families and any friends who happened to knock on their door. Dinner was always served at 2:00pm sharp 
and continued for hours as stories, whether of laughter or even of a more serious nature, were passed around 
the table. He was always happiest when he was surrounded by his family. He encouraged you to do your best 
and he celebrated even your smallest achievements, which always left you wanting to strive for more, just 
as he did throughout his life. Carl was a wonderful, admirable man who did everything from the heart and 
expected nothing in return. Some of his happiest moments came from being able to help someone and see 
them succeed.

He is survived by his children Carlo (Anamarie), Marc, Paul, Eric, Patricia (Larry Desiato); his grandchildren 
Katelyn Miller (Matthew), Carl DelBuono, Paul (Amanda) and Anthony Del Buono; Jessica Roberts (Paul), 
Steven Goddard; three great-grandchildren Eve and Jane Miller, Grayson Corrado Del Buono; his sister 
Gloria Moreau and his brother Robert Del Buono (Angela); and several nieces, nephews and cousins who 
were all very special to him.

In addition to his wife and his parents, he was predeceased by his siblings including Olga Mascaro and his 
niece and nephew, Linda and Marc Crucitti.

The family wishes to extend their sincere gratitude to the staff of Hospice for all of their care of Carl. 
In lieu of flowers, please consider donating to Hospice and Palliative Care, Inc. in memory of Carl.
Funeral services were held with the Friedel, Williams & Edmunds Funeral and Cremation Services, 13 
Oxford Rd., New Hartford. 

Online messages of sympathy may be left at: www.fwefh.com



page 5

Bar NewsONEIDA COUNTY BAR ASSOCIATION FEBRUARY 2023

Oneida County Bar Association 
EVENING AT THE
UTICA COMETS

An Evening of Hockey for Members, Family & Friends
at the Adirondack Bank Center at the Utica Memorial Auditorium 

Utica Comets vs. Cleveland Monsters

Friday, April 14, 2023
One of our favorite outings is back!

Time: 4:30pm in the Horton Room - All Welcome, Children Included
Cash Bar

Game commences at 7:00pm
Food co-sponsored by: Paul Drejza of Leatherstocking Abstract, a division of Chicago Title

and John St.Pierre of Presto Print, LLC

TICKETS: $20.00 –  Tickets must be purchased in advance, available 
from Diane at the Bar Office. Tickets will sell out fast!

Send check payable to (or call 724-4901 or stop by the Bar Office):
Oneida County Bar Association, 258 Genesee Street, Suite 302, Utica, NY 13502

A special thank you to our sponsors: 
Leatherstocking Abstract, a division of Chicago Title

and Presto Print LLC
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For Members of the Oneida County Bar Association who are also on the 
Oneida County Supplemental Assigned Counsel Panel, your Oneida County 

Bar Association dues may be reimbursed to you. Additionally, all members of the 
Bar Association who are on the Oneida County Supplemental Assigned Counsel Panel 

and meet the minimal case requirement are also entitled to have the cost of Bar Association 
sponsored CLE’s reimbursed by the Oneida County Supplemental Assigned Counsel Program.

For more information regarding this reimbursement, and if you believe you may be 
entitled reimbursement, please contact Michael Arcuri, Plan Administrator or 

Connie Shepherd, Assistant to Administrator at 315-798-6459.

Just a Reminder...

2023 Dues & CLE
SEMPASS Statement

DOWNLOAD

Oneida County
Surrogate’s Court

New Records
Search Engine

Surrogate’s Court has a new search engine 
for the public and attorneys to search for 
records from home and/or from their office. 

The records are now searchable via the 
internet at this link. Please be advised 
that not all records are available as we still 
have paper files for some older estates and 
proceedings. We suggest using the link to 
do your preliminary search for any records 
before contacting the Court. This link is 
available to both attorneys and the public 
for use from their own computers. The 
court also has public computers available 
for use for those that do not have internet 
access or computer access.
 

Welcome New 
Member

Andrew Dean, Esq.
Oneida County Law Department
800 Park Ave, Utica, NY 13501

315-798-5910
adean@ocgov.net

https://www.oneidacountybar.org/site/assets/files/1137/duesstatement_2023.pdf
https://websurrogates.nycourts.gov/
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Continuing Legal Education

March 15, 2023      	 Cyber Security: Law Office Privacy and Data Protection 
	 Wednesday, 12:00 PM – 2:00 PM    Chair: Mark A. Wolber, Esq.         
	 Speaker: Bernard L Hyman, Esq., 
	 Professor of Practice in Fraud & Financial Crime, Utica University
	 1.0 Hour Cyber Security, Privacy and Data Protection - Ethics - CLE Credit
	 1.0 Hour Cyber Security, Privacy and Data Protection - General - CLE Credit	
	 Register in advance for this webinar - VIA ZOOM

March 29, 2023      	 Navigating New Rule 8.4(g) and Other Updates           
	 Wednesday, 12:00 PM – 2:00 PM    Chair: Mary E. Gasparini, Esq.        
	 Speaker: Mary E. Gasparini, Principal Counsel, 
	 Attorney Grievance Committee, Fifth Judicial District
	 2.0 Hours Ethics - CLE Credits
	 Register in advance for this webinar - VIA ZOOM

April 3, 2023      	 Pride and Prejudice, Law and Liberty: Intersectionality and Movements 
	 for LGBTQ Rights and Liberation        
	 Monday, 12:00pm – 2:00pm    Chair: Matthew J. Skinner, Esq.        
	 Speaker: Paula C. Johnson, Professor of Law, Director, Cold Case Justice Initiative 
	 This CLE will focus on the experiences and instrumental roles of LBGTQ people of color 
	 in LGBTQ rights movements, which have taken place in the face of multiple levels of 
	 discriminatory and marginalized treatment outside of and within LGBTQ communities, 
	 as well as legal and social institutions. In spite of such challenges, diverse members of 
	 LGBTQ communities continue to assert their holistic identities and demands for fundamental 		
	 rights. This is a struggle and the entire society must win.
	 2.0 Hours Diversity Inclusion & Elimination of Bias - CLE Credits
	 Register in advance for this webinar - VIA ZOOM 

Advanced registration is required for entry to all CLE events
COST:  CLE Sempass, $200 (for the full year of 2023); or, $75.00 per seminar if member of OCBA; or, $150.00 
per seminar for non-members. 

The OCBA is an approved CLE Accredited Provider. All participants will be provided with a Certificate of 
Attendance after each webinar/seminar verifying the credits earned. All experienced attorneys subject to MCLE 
requirements in New York State must attend a minimum of: 4 credit hours in Ethics and Professionalism; 1 
credit hour in Diversity Inclusion and Elimination of Bias; and 1 credit hour in Cybersecurity, Privacy and Data 
Protection in each biennial period. We waive fees in a case of financial hardship or extenuating circumstances. 

Click here to download the tuition assistance application. Any questions, please contact Diane Parslow, 
Executive Director, at the below listed contact information.

RSVP Required-NOTE that there are TWO live CLE seminars scheduled (April 27th & May 6th). Note the 
locations.  If registration numbers are low, or should any new COVID-related restrictions be imposed, the 
seminar may be subject to change to a virtual webinar via Zoom. Any registrants will be notified in advance. 
If you wish to attend in person, please RSVP as soon as possible.

All of the OCBA CLE programs are appropriate for newly admitted and experienced attorneys.
After registering for webinars, you will receive a confirmation email from Zoom with instructions to join

https://us06web.zoom.us/meeting/register/tZMkd-ygqj4pGdcLZ31HjoNg2zEP3rzNdfpw
https://us06web.zoom.us/meeting/register/tZAvf-GtqTMrGtRy6lmm77SxmdnJbjzeZVEH
https://us06web.zoom.us/meeting/register/tZ0vfu-urTkqGtBFNzng6jpn2CK4TO4VcxgY
https://www.oneidacountybar.org/site/assets/files/1028/cle_tuition_assistance_-_application_formnew_york_attorneys_may.pdf
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Continuing Legal Education (Cont.)

April 5, 2023      	 Eminent Domain: What to do when the State Appropriates - Your Client’s Property           
	 Wednesday, 12:00 PM – 2:00 PM         
	 Speaker: Debra C. Sullivan, Esq., Partner, Barclay Damon
	 2.0 Hours Professional Practice - CLE Credits
	 Register in advance for this webinar - VIA ZOOM

April 21, 2023        	 Identifying Human Trafficking Victims and Finding Empowerment 
	 Friday, 11:00am – 1:00pm   Chair: Mark A. Wolber, Esq.             
	 Speaker: Hon. F. Christopher Giruzzi, Judge, Utica City Court
	 2.0 Hours Professional Practice CLE Credits
	 Register in advance for this webinar - VIA ZOOM

April 27, 2023        	 Accessing Medicaid to Pay for Long Term Care in New York - LIVE IN PERSON
	 Thursday, 5:15 pm – 6:00 pm, Reception* 
	 6:00 – 8:00 pm, Program
	 Location: Fort Schuyler Club, Utica 			    
	 Speaker: Philip A. DiGiorgio, Esq., The DiGiorgio Law Firm, PLLC
	 *Sponsored by: Philip A. DiGiorgio, Esq 
	 2.0 Hours Professional Practice - CLE Credits
	 Registration required. Call (315) 724-4901 or email diane@oneidacountybar.org to reserve.

May 6, 2023 	 Real Property Annual - LIVE IN PERSON
	 MVCC 
	 Saturday 9:00 am – 12:00 noon	 Chair: William S. Calli, Jr., Esq. 
	 Location: MVCC, Wilcox Hall, Room 225
	 Panelists: William S. Calli, Jr., Esq., Calli Calli & Cully
	                   Patricia Shaffer Bobrow, Esq., Felt Evans, LLP
	                   Paul J. Drejza, Leatherstocking Abstract a division of Chicago Title
	 3.0 Hours Skills - CLE Credits
	 Registration required. Call (315) 724-4901 or email diane@oneidacountybar.org to reserve.

	

OCBA Business Members
Special thanks to our 2023 Business Members for showing their support to our legal community

https://us06web.zoom.us/meeting/register/tZcuduqvpzMoHNDUiX86kGIrBxfQ5j_cFO4G
https://us06web.zoom.us/meeting/register/tZcqf-6gqTkvH90Mk66MyO1YDi8Y7A48bWQu
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You may order photo packages
 if you had your portrait taken. 

The gallery will close down 
on March 31, 2023

Gallery Password: OCBA2022

Members will need to enter the gallery 
password and their email address to access.

If you have any questions, please 
feel free to contact the Bar Office.

OCBA 2022
Member Portraits

VIEW THE GALLERY

 

We have extra booklets of the 
Membership Directories for staff 
or anyone who would like them.
Due to the cost of production, 

the charge is $25.00 each. 

Please let Diane Parslow know 
how many you would like and she 

will get them delivered to you

OCBA Membership
Pictorial Directories

OCBA Photo Composite Order Form
We are offering the opportunity to order your 2022 Oneida County Bar Association Photo Composite of all the 
member photos. The composite size will be 20” x 30” in full-color and includes a high quality solid frame with glass 
(done by Oscar’s Picture Framing). Many of our members display these composites prominently in their offices. You 
may order the Composite for your offices by sending in the order form below. You will be notified when the composites 
are available for pick-up at the Bar Association office. Order must be received no later than March 31, 2023.

Name: ___________________________________________ Email: ________________________________________

_____ Framed @ $240.00 each. Payment must accompany order. 

Please send your check payable to: Oneida County Bar Association, 258 Genesee Street, Suite 302, Utica, NY 13502

Composites are Now Available for Purchase

https://mishalaniephotography.shootproof.com/gallery/11679590/
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Classifieds
Receptionist/Secretary: The office of Michael N. Kalil, Esq., LLC firm is seeking a part-time or full-time 
secretary. Please contact Anne at 315-797-1150.

Associate Attorneys and Paralegals: Passalacqua & Associates, a rapidly growing firm representing clients 
in criminal defense, Personal Injury, and Social Security cases has immediate openings for Associate Attorneys 
as well as Paralegals in their Utica office! Compensation based upon experience and qualifications. Full 
benefits package provided including 401k, health insurance, CLE and professional membership dues paid, 
and more! Apply today by sending a resume and cover letter to OfficeAdmin@CNYTrialLaw.com

Office Space Available: The office of Michael N. Kalil, Esq., LLC has office space available on the 2nd floor.  
Please contact Anne at 315-797-1150.

Office Furniture: John N. Kalil, Attorney at Law, is retiring from the practice and closing his office. Items for 
sale include: Early American desk w/glass top; early American secretary desk; modern desk w/two cabinets 
and two conference chairs; secretary chair; several tables; (1) conference table w/glass top and (1) oak table (6 
ft long); and many other odds and ends. Reasonable offers accepted. Tel: (315) 732-6431. The office is located 
at 289 Genesee Street, Utica, NY. 

Hearing Officers for Small Claims Assessment Review (SCAR): Applications are being accepted for this 
role in the 5th Judicial District. Hear property owners challenge their assessments and be compensated per 
hearing. Attorneys, former Assessors, licensed real estate brokers, and trained & certified Appraisers are 
eligible to apply. Mandatory training is provided by the Office of Court Administration. Learn more here.  
If you need further information, please feel free to call Amy Cimino at (315) 671-2132 or email acimino@
nycourts.gov to discuss.

Assistant Corporation Counsel: The City of Rome, NY is seeking a part-time attorney to work in the Office 
of the Corporation Counsel. Applicants for this position must be admitted to practice law and in good standing 
in the State of New York. Compensation will be commensurate with experience and availability. Interested 
candidates should send a cover letter and resume to: gfeeney@romecitygov.com.

Oneida County Law Department Full Time Employment Opportunity: There are four Assistant County 
Attorney employment opportunities located in the Oneida County Attorney’s (Law Department) office. 
Please click here to view the announcement on the Oneida County website (ocgov.net). 

LASMNY Hiring Immediately - Staff Attorneys & Law Graduates (multiple locations).  
The Legal Aid Society of Mid-New York, Inc. is actively seeking to fill staff attorney and law graduate 
positions. The employment opportunities are available immediately in all office locations – Binghamton, 
Oneonta, Oswego, Syracuse, Utica or Watertown. Travel may be required. Practice areas include Eviction 
Defense, Disability Advocacy, Foreclosure and Domestic Violence. Visit us at www.lasmny.org. Bilingual or 
multilingual beneficial. LASMNY offers a generous benefit package, effective as of date of hire. We encourage 
interested qualified applicants to apply by providing a cover letter, resume, writing sample and contact 
information including email address, for (3) professional references to jobs@lasmny.org.

https://ww2.nycourts.gov/litigants/scar/index.shtml
https://ocgov.net/oneida/sites/default/files/personnel/Immediate%20Open%20Jobs/Assistant%20County%20Attorney%207-20-2022.pdf
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Coats from CounselorsFree Legal Research Program
for OCBA Members!

Fastcase Legal Research 
Service, formerly known as 
Casemaker, is a benefit of 

your OCBA membership. Fastcase is the leading next-
generation legal research service that puts a compre-
hensive national law library and powerful searching, 
sorting, and data visualization tools at your fingertips. 

Download the Fastcase Quick Reference Guide 

Fastcase Login Information

The OCBA provides access to the Fastcase Legal Re-
search Service. To access Fastcase, you must always log 
in with your OCBA account on the OCBA website 
at www.oneidacountybar.org by clicking the Fastcase 
“Log In” button (located at the top right of the website).
Those members who have paid their 2023 dues are eligi-
ble to create an account password on the OCBA website. 
If you have already created a password at any time in the 
past to access Fastcase or Casemaker, you do not need 
to complete the account password creation again (unless 
you have forgotten your password) – simply log in as 
you have in the past.

If you have not yet created a password on the OCBA 
website, simply click the Fastcase “Log In” button lo-
cated on the upper right side of the home page, and then 
click the “Change or Create Password” link. You will 
then be sent to a page which requests you to enter your 
email address. After entering your email address, click 
the "Send New Password Request" button, which will 
trigger an email to automatically be sent from OCBA 
containing instructions for creating a new password.
Once this is complete, you can now use your OCBA 
credentials access Fastcase anytime, anywhere using the 
Fastcase “Log In” button on the OCBA website

 

LAWYER REFERRAL SERVICE

Bar Association Members may enroll as participating attorneys
 in the Lawyer Referral Service program at any time by 
completing the required forms and submitting payment. 

If you would like to receive a program packet, please 
contact Executive Director Diane Parslow at 315-724-4901 

or diane@oneidacountybar.org or simply click here to download it now.

Get More Out of Fastcase
 with Free Training Webinars!

Fastcase provides free live training webinars that 
will walk you through all the most important tools 
and features. Whether you're an experienced user or 
new to Fastcase, these webinars provide an exten-
sive overview of the platform and tips and tricks to 
getting the most out of your research. Click here to 
check out upcoming webinars and sign up today!

https://www.fastcase.com/wp-content/uploads/2021/04/2021-Quick-User-Guide.pdf
http://www.oneidacountybar.org
https://www.oneidacountybar.org/site/assets/files/1095/lrs_packet_2018.pdf
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CPLR 3212(a) is clear that 
a party may not make 
a motion for summary 
judgment unless issue 
has been joined in an 
action. After all, carts are 
not supposed to be put 
before horses. But one 
thing that is consistent 
about law is that it often 
provides for exceptions.  

In fact, courts may entertain summary judgment prior 
to the defendant’s service of an answer under three 
related circumstances, and under a fourth circumstance 
unrelated to the others. We attorneys and judges can 
appreciate the exceptions, though the mind of the horse 
might not be as known.

The three related circumstances all arise out of CPLR 
3211 --- the statute governing pre-answer motions to 
dismiss. Summary judgment is not available prior to a 
defendant’s answer unless a CPLR 3211 motion is made 
to dismiss an action, for one or more of the several 
potential defenses set forth in the statute. Once the 
CPLR 3211 dismissal motion is made, the three related 
circumstances permitting its treatment as a motion 
for summary judgment may potentially arise. Indeed, 
CPLR 3211(c) states that upon the making of a pre-
answer motion, “either party may submit any evidence 
that could properly be considered on a motion for 
summary judgment.” That language is what authorizes 
dismissal motions to morph into ones for summary 
judgment.  

Procedurally, the first of the three related circumstances 
where the dismissal motion may be treated as summary 
judgement is contained in CPLR 3211(c): “the court, 
after adequate notice to the parties, may treat the 
motion as a motion for summary judgment.” This 
presumes that the court has examined the parties’ 
papers either before or after the return date and 
determined the action proper for summary judgment.  
Whether before or after the return date, the court is 
under an obligation to give notice to the parties of 
its intention to treat the motion as one for summary 
judgment (Mihloven v Grozavu, 72 NY2d 506).  
The purpose of such notice is to afford the parties 
the due process opportunity to submit papers, or 
perhaps additional papers, addressing the issues and 
proof of the motion under the unique burdens and 
standards of summary judgment, which are different 
from motions to dismiss.  However, formal notice 
is excused by decisional authority if the dispositive 
issue is strictly a matter of law that is argued by the 
parties (Id.). Whether a CPLR 3211 dismissal motion 
should be treated as a summary judgment motion is a 
determination that cannot be unilaterally forced upon 
the court by means of a premature summary judgment 
motion (SHG Resources, LLC v SYTR Real Estate 
Holdings LLC, 201 AD3d 610) or by cross-motion (New 
York Bus Operators Compensation Trust v American 
Home Assurance Co., 71 Misc.3d 630).

The second circumstance, which is not actually 
identified in any statute, is when the parties jointly 
request that the motion be determined as summary 
judgment (Hendrickson v Philbor Motors, Inc. 102 

Bar NewsONEIDA COUNTY BAR ASSOCIATION FEBRUARY 2023

The Practice Page
CONVERTING DISMISSAL MOTIONS

TO SUMMARY JUDGMENT
Hon. Mark C. Dillon*
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AD3d 251).  Under this scenario, the court need not 
advise the parties of its intentions with respect to 
summary judgment.
	
The third circumstance is when the parties, through 
their conduct in prosecuting or defending the 
dismissal motion, lay bare their respective proofs as to 
“deliberately chart a summary judgment course” (Id.).  
This exception is nuanced, because it requires the 
court to review the papers and infer, based upon the 
parties submissions and proof, that they are, in effect, 
treating the motion in summary judgment terms.  
Under this circumstance, the court should state in its 
decision/order its determination that the parties have 
charted a summary judgment course, and decide the 
motion accordingly.
	

The fourth means for raising summary judgment prior 
to the joinder of issue, which is unrelated to the other 
three, is when a plaintiff files a motion for summary 
judgment in lieu of a complaint under CPLR 3213.  
This procedure is limited to claims based upon an 
instrument for the payment of money only, or those 
made upon existing judgments (e.g. Shulz v Barrows, 
94 NY2d 624).
	
Absent these exceptions, summary judgement must 
abide at least the joinder of issue.
______________________________

* Mark C. Dillon is a Justice of the Appellate Division, 
2nd Judicial Dept., am Adjunct Professor of New York 
Practice at Fordham Law School, and a contributing 
author of CPLR Practice Commentaries in McKinney’s.

Visit our “News” tab under the 
Resources page on our website for 

updated information as we receive it.

VISIT OUR WEBSITE

Notices from
Various CourtsOCBA Foundation Contributions

The Oneida County Bar Association Foundation, Inc., is a charitable
 arm of the Association qualified to receive tax-deductible 

contributions under Internal Revenue Code Section 501(c)(3).

Please consider making a tax-deductible contribution, or better yet, 
plan for a series of regular ongoing gifts to the Foundation. Donations 
are welcome from everyone, and it is our hope that we will have wide-
spread participation in this program of sharing for the common good.

Checks should be made payable to: Oneida County Bar Association 
Foundation, Inc., 258 Genesee Street, Suite 302, Utica, NY 13502

If you have questions, please call on the Bar Office.

https://www.oneidacountybar.org/resources/news/
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Company, Inc. 

258 Genesee Street, Suite 309 
Utica, New York 13502 

(315) 732-0324 · (315) 732-1451 Fax 
Contact: Chad Davis or Dennis Zogby  

for all your Abstract and Title Insurance needs. 
“We promise competent and efficient service.” 

Email: advantageabs@aol.com 
Offices located in Oneida, Herkimer & Otsego County 

Visit their website

Visit their website

Visit their website

Protect income and assets

Preserve Medicaid and SSI

Plan for the future

Improving Lives and Our 
Community for 50 Years

First Party  
& Third Party 
Pooled Trusts  

 

(518) 439-8323  |  nysarctrustservices.org

Since 1972

Visit their website

http://www.advantageabs.com
http://uticacitymarshal.us/
http://www.nysba.org
http://www.prestoprintllc.com
https://www.nysarctrustservices.org/
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Mark Your Calendars

BAR NEWS ADVERTISING RATES 
AND DEADLINES
If you wish to advertise in the monthly 
newsletter, the rate schedule is as follows:

Full Page (8.5”x11”) ..........................$300
Half Page (7.5”x4.75”) ......................$200
Quarter Page (3.5”x4.75”) .................$100
Business card (3.5”x2.5”) ..................$50
Classified (column line) .....................$5/line

We welcome the submission of articles, 
announcements or topics of general 

interest to the membership. The OCBA 
may edit as needed. Any suggestions, 
criticisms or encouragement are also 
eagerly solicited and gladly received. 

Address all communications to: 
Oneida County Bar Association 
258 Genesee Street, Suite 302, 

Utica, NY 13502
Email: diane@oneidacountybar.org

If an advertiser signs on for the full year, one 
month would be free. We will add an interactive 
link to your website on the e-mailable version 
of the newsletter. Circulation includes 
approximately 450 Law offices and Courts from 
Oneida, Herkimer and Lewis Counties. Our 
newsletter is also placed on our website. 
We would appreciate your submitting a 
camera ready ad. All ads should be submitted 
by the tenth of the month.

ADVERTISE IN BAR NEWS!
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District Attorney’s Office ................... 	(315) 798-5766
Public Defender’s Office-Criminal .... 	(315) 798-5870
Public Defender Office-Civil ............. 	(315) 266-6100
U.S. District Court Clerk’s Office ...... 	(315) 793-8151
Fourth Department ............................. 	(585) 530-3100
OCA Attorney Registration ................ 	(212) 428-2800
Lawyers Assistance ............................ 	(800) 255-0569
NYS Bar Association ......................... 	(518) 463-3200
Utica Family Court ............................. (315) 266-4444
Rome Family Court ............................ (315) 266-4500

Supreme Court Clerk ......................... 	(315) 266-4200
Surrogate’s Court ............................... 	(315) 266-4550
Oneida County Court Clerk ............... 	(315) 266-4324
Utica City Court Clerk ....................... 	(315) 266-4600
Rome City Court Clerk ...................... 	(315) 337-6440
Oneida County Clerk ......................... 	(315) 798-5794
NYS Attorney General ....................... (315) 864-2000 
Oneida County Attorney .....................	(315) 798-5910
Oneida County Law Library .............. 	(315) 266-4570

Frequently Used Telephone Numbers

BAR NEWS IS PUBLISHED MONTHLY 
BY  THE ONEIDA COUNTY 

BAR ASSOCIATION 
– DIANE PARSLOW, EDITOR –

Friday, April 14, 2023 – OCBA Annual Night at the Utica Comets • Comets vs Cleveland Monsters
Tickets available at the Bar Office

Wednesday, April 26, 2023 – OCBA Annual Legal Line from 5:00 until 6:30 p.m., at ECR International 
using their conference room with phone bank. Volunteers are needed. 

Please contact Betsey Fortino atebsnyder@hotmail.com or call (315) 404-7411

Monday, June 12, 2023 – 10:00 a.m., OCBA Annual Memorial Service and also the Rededication 
of the Honorable John P. Balio Ceremonial Courtroom, Utica

Friday, September 8, 2023 – OCBA Annual Golf & Dinner, Stonebridge Golf & Country Club, New Hartford

Monday, October 2, 2023  – 12:10 pm., Annual Red Mass, Historic Old St. John’s Church, 240 Bleecker Street, Utica

Friday, December 1, 2023 – OCBA Annual Holiday Party • Yahnundasis, New Hartford

mailto:diane@oneidacountybar.org

