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PURPOSES:

The Association is formed
as a Not-For-Profit Corp-
oration whose purposes

are to cultivate the science
of jurisprudence; to promote
reform in the law; to facilitate
the administration of justice;
to elevate the standards of
integrity, honor and courtesy
in the legal profession; to
influence positively the
quality of life of the comm-
unity; and to cultivate a
spirit of good fellowship
among members.

SAVE THE DATE!
Oneida County Bar Association

Annual Memorial Service

Thursday, April 18, 2024
10:00 a.m.

The Oneida County Bar Association Annual Memorial Service will take place on
Thursday, April 18, 2024, 10:00 a.m.
at the Oneida County Courthouse, Fifth Floor

Hon. John P. Balio Ceremonial Courtroom, Utica.

Those being memorialized are:

Walter G. Pratt, deceased 11/18/2022 - Eulogized by Willard R. Pratt, III
Carl Del Buono, deceased 2/25/2023 - Eulogized by Hon. Samuel D. Hester
Hon. Hugh C. Humphreys, deceased 2/26/2023 - Eulogized by to be announced
Peter S. Palewski, deceased 4/4/2023 - Eulogized by Frank Policelli
Paul L. Pileckas, deceased 5/24/2023 - Eulogized by Hon. Daniel C. Wilson
Rev. James K. Heidt, deceased 6/12/2023 - Eulogized by George C. Murad
Thomas P. Hughes, deceased 8/14/2023 - Eulogized by Hon. Patrick G. Radel
Leon R. Koziol, deceased 8/24/2023 - Eulogized by David R. Diodati

Mary Theresa Higgins Snyder, deceased 9/6/2023- Eulogized by Elizabeth S. Fortino
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Oneida County Bar Association

EVENING AT THE
UTIGA GOMETS

An Evening of Hockey for Members, Family & Friends
at the Adirondack Bank Center at the Utica Memorial Auditorium

Utica Comets vs. Syracuse Crunch

Friday, April 19, 2024

One of our favorite outings is back!
Time: 4:30pm in the Horton Room - All Welcome, Children Included
Cash Bar
Game commences at 7:00pm
Food co-sponsored by: Paul Drejza of Leatherstocking Abstract, a division of Chicago Title,
John St.Pierre of Presto Print, LLC and Law Firm of Calli Calli & Cully

TICKETS: $25.00 — Tickets must be purchased in advance, available
from Diane at the Bar Office. Tickets will sell out fast!
Send check payable to (or call 724-4901 or stop by the Bar Office):
Oneida County Bar Association, 258 Genesee Street, Suite 302, Utica, NY 13502

A special thank you to our sponsors: Leatherstocking Abstract,
a division of Chicago Title, Presto Print LLC and Law Firm of Calli Calli & Cully
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Michael E. Getnick Presented
Foundation President’s Award

Michael E. Getnick,
of Getnick Livings-
ton Atkinson &
Priore, LLP Utica,
was presented with
the Foundation’s
President’s Award.
The Award is pre-
sented to someone
who has made an
indelible impact on
the law and served as a significant role model in New York
and the broader legal community. Foundation President,
Carla M. Palumbo, President & CEO The Legal Aid Society
of Rochester, said, “Michael Getnick is the embodiment of
what we should all strive for as members of this profession.
He has been a role model throughout New York State and

his dedication is an inspiration””

Getnick said, "Whatever I have accomplished has been
made possible by the efforts of others through their sup-
port, encouragement and commitment to the causes I have
identified with and pursued in my practice of law. I share
this award with them and thank them for their dedication

to making the rule of law a reality in the lives of so many."

After receiving his law degree from Cornell Law School,
Getnick practiced as a trial attorney with the Legal Aid
Society of Oneida County. He then served on the Society’s
Board of Directors and as President of the Board when it
became the Legal Aid Society of Mid-New York covering
many counties in the 3rd and 4th judicial districts. He then
served as a law clerk for a State Supreme Court Justice in
the 1970%. Getnick entered private practice in 1974 and
has successfully represented a range of clients in complex
litigation and business matters. In 1986, Getnick was a
founding partner of Getnick Livingston Atkinson & Priore,
LLP, which remains the largest law firm in his adopted
hometown of Utica, New York. Since 1988, Getnick has

been of-counsel to the Manhattan-based firm of Getnick &
Getnick, which specializes in representing whistleblowers in

anti-fraud cases.

Getnick litigated the first successful racial balance case for
public school districts before the Commissioner of Educa-
tion. He also litigated the only annexation case between

two counties before the New York Court of Appeals.

Patrick G. Radel, Partner at Getnick Livingston Atkinson

& Priore, Utica, said, “Michael Getnick's personal character
and professional accomplishments represent a lawyer living
his calling and embodying the Foundation's ideals. His
career has been marked by personal dedication to lawyer
independence, ethical behavior, self-renewal, and the integ-
rity of the profession. He is only the second attorney from
Oneida County to serve as president of the New York State
Bar Association”

In addition to serving as the 112th President of the New
York State Bar Association, Getnick also served on the
House of Delegates, and Committee on Diversity and Lead-
ership and chaired the Committee on Court Operations.
As President, he created the Association’s Trial Lawyer
Academy working with the leaders of the Young Lawyers
Trial Section, Sherry Levin Wallach, and Tucker Stanclift,
who established the Academy’s program.

Getnick has been a Fellow of The New York Bar Founda-
tion since 1995, and has served as president of the Oneida
County Bar Association and chaired numerous committees.
In 2017, Getnick was appointed as special ombudsman for
the United States Bankruptcy Court for the Northern Dis-
trict of New York, reporting to the Chief Bankruptcy Judge
on concerns related to court operations. Getnick is com-
mitted to his community and to access to justice. He was
recognized by the New York State Bar Association in 1988
with a pro bono service award. His community activities

include service on the boards of several organizations.
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Illl NEW YORK STATE BAR ASSOCIATION

NvsSBA One Elk Street, Albany, New York 12207 « 518.463.3200 + www.nysba.org

RICHARD C. LEWIS, ESQ.
President

Hinman Howard & Kattell, LLP
80 Exchange Street PO Box 5250
Binghamton, NY 13901-3400
(607) 231-6891

rlewis@hhk.com

March 22, 2024

Dear George:

Each year on Law Day the New York State Bar Association proudly bestows the
President’s Pro Bono Service Award on individuals and entities who have rendered extraordinary
pro bono service over the preceding year. We present these awards to officially recognize and
thank these exemplary attorneys and to convey a message to the profession and the public about
the importance of pro bono efforts in achieving equal access to justice.

I am incredibly pleased to inform you that your law firm Murad and Murad, P.C. has
been selected to receive the President’s Pro Bono Service Award for the Small Law Firm
Category. That is an outstanding achievement. Congratulations!

You and your guest are cordially invited to attend the President’s Pro Bono Service
Awards. The 2024 ceremony is being held in person at the New York State Bar Association on
Wednesday, May 1, 2024, from 12:00 — 3:00 p.m.

We are also sending an invitation to your nominator Arlene Sanders. If you have any
questions and to RSVP, please contact Eunice Bencke at ebencke@nysba.org

I look forward to meeting you at the ceremony and personally thanking you for your
outstanding volunteer service.

Sincerely,
&

Richard C. Lewis, Esq.
President, New York State Bar Association

Cc. Arlene Sanders
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Visiting the Area Law Firms:
PAST AND PRESENT

Kernan
andINCTTAlNrc

EsTtaBLIsHED 1853

James M. Kernan, the President of Kernan and Kernan, P.C., announces the firm has
moved to Suit 203, 258 Genesee Street, Utica, NY. For more than a century and a half,
171 years to be exact, the law firm of Kernan and Kernan has practiced law with distinc-
tion throughout New York State from its offices in downtown Utica and is proud of its

unique and storied past that only a 171-year-old law firm could rightfully claim.

The firm, established 1853, was located in the Devereux Block [Picture 2]. Its offices are
pictured here in 1890. The Devereux Block was built in 1821 by the merchant brothers
Nicholas and John C. Devereux. The Devereux Block on the old Erie Canal at that par-
ticular section of the canal completed in 1819 and was a convenient means of transporta-
tion between Utica and Rome. Passenger-carrying packet boats on the Erie Canal docked
on the canal which then flowed through the city along a line now occupied by Oriskany Street. The building had a
wide porch and outside stairways on the hotel side provided access to the
offices. The occupants with their bowler hats can be seen on the outside
porches. The outside stairways and porches were taken down in the 1920s
to upgrade and accommodate offices and stores, a continuing process
during the time that the firm had its offices in the Devereux Block. The
Kernan and Kernan law firm in May 1953 moved its offices from the De-
vereux Block at lower Genesee to the 11th floor of the First National Bank
Building. The Devereux banking had moved to the Gold Dome which be-
came the Savings Bank of Utica, now M&T Bank. A Utica Saturday Globe, . g n
January 20, 1906, report reads: DEVER lma}é BLOCK
Most prominently associated with the building as occupants has been the Kernan law firm of
several generations. It was here that Hon. Francis Kernan had his office, where he gave trustworthy
counsel in law, prepared the legal battles which were sought out in court, cordially greeted his friends
and planned some of the successful campaigns which led him to Democratic leadership to the Assembly,

to the House of Representatives, to the United States Senate and almost to the Governorship i.

_—

page 5



ONEIDA COUNTY BAR ASSOCIATION Bar News MARCH 2024

Francis Kernan came to Utica in 1839 and entered the office of Joshua C. Spencer
located in the Devereux Block. Two years later, the firm of Spencer & Kernan was
formed. In 1858, Edward Quin came to Utica and joined the firm in the Devereux
Block.

In those early years of Spencer & Kernan, a young man in 1846 was admitted to
the firm to study law and learn the practice. He was no other than Roscoe Conk-
ling. Conkling practiced in the firm for some time, became the district attorney in
Oneida County, and then entered into his own
practice. During those years, Kernan and Conk-
ling were often adversaries in court proceedings.
Later in their careers, Kernan joined Conkling as

U.S. Senators from New York State, and for six years Utica enjoyed the distinction

of having both U.S. Senators reside in the same city and originate from the same

firm that is Kernan and Kernan.

In 1860, Kernan declined a nomination to challenge Conkling, the incumbent, for
a seat in the U.S. House of Representatives. However, when the 1862 election rolled
around, Kernan sought the district’s seat in Congress. He defeated the incumbent
Conkling, his former law student and associate, by about 3,000 votes. At the end of
his two-year term, Conkling challenged him and, this time, won

the rematch ii.

In July 1863 when Kernan was a congressman and Conkling was Oneida county district attorney, Charles E. Hopson

was arrested by the U.S. provost marshal for having deserted the Union army during the Civil War. Conkling appeared

for the Government and delivered the opening arguments in opposition to a petition for writ of habeas corpus filed by
Hopson, while Kernan made the opening argument as counsel for the prisoner. Judge Bacon denied the habeas corpus
petition and held that the prisoner was to remain in the custody of the provost marshal to be dealt with according to law.
Kernan appealed. President Lincoln eventually pardoned this young soldier who was sentenced to be shot for deser-
tion. A reporter for the Utica Sunday Tribune interviewed Kernan and wrote an interesting article on December 27, 1891,
which in part reads:
A young man from Utica went to the front with the company which General McQuade
took out. He served as a drummer boy. He had not been long away from home when he
received word that his mother was dying. Deserting his regiment, he hurried to Utica and
was at the bedside of his mother when she died. Not long after his mother's death he was
brought before a court martial and sentenced to be shot. On the day the boy's sentence was
to be carried out, Senator Kernan rushed breathlessly into the White House and got an im-
mediate audience with the President. Kernan told him of the boy who was to be shot at

12 o'clock because he deserted the army to go home to the bedside of his dying mother.
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"Well, by God, Kernan, it is a shame to sentence a boy to death for going home to see his dying
mother. I admire that boy and he shall not die”

And the words had hardly left his lips when a pardon was made out and telegraphed to the court

martial, who promptly released the young prisoner (Utica Sunday Tribune)i.,

Kernan and Kernan became specialized in railroad law arising out of a famous trial. The firm appeared for the
defendant in the trial against the New York Central Railroad company that created great public interest in Oneida
County, involving no less than Mr. Cornelius Vanderbilt himself. The Life and Letters of Roscoe Conkling (Life and
Letters) describes at length what happened in an action for damages brought in Utica in November 1869 by Norman
T. Smith against the New York Central Railroad Company for injuries received while serving as engineer of a special
train running from Syracuse to Albany . The plaintiff
was acting as a pilot to the regular engineer. According to
Life and Letters, a party of railway officials included the
treasurer, counsel, superintendent, and several directors
of the railway corporation “who were on the special train
wished to reach Utica in time to partake of a sumptuous
repast prepared for them at Bagg's Hotel. The engineer was
told to hurry, and the train rushed along at the rate of sixty
miles an hour” When reaching Oriskany, a station a few
miles from Utica, a gravel train going in the same direction
was on the same track, and although the plaintiff whistled
"Down brakes!" so great was the speed of the special train
that, before a stop could be made, it ran into the other. The
plaintiff was severely injured. With Conkling as plaintiff’s counsel, the pilot sued the railroad company. Kernan, as
counsel for the defendant railroad company, invoked contributory negligence and argued that on reaching the curve

the pilot had not cleared the track to warn his co-workers and especially the engineer.

The trial created great public interest, and the court room was packed with spectators. A recess was taken to enable the
jury to visit the place of the accident in Oriskany in company with a court officer ¥ Dr. W. H. Watson acted as a medical
expert for the plaintiff. Kernan expected a nonsuit and was disappointed when the motion was denied, even though it

was said that a similar case had never been submitted to a jury in Oneida County.

Many witnesses, including directors and many engineers, testified for the company. After the evidence had been taken,
Mr. Kernan addressed the jury, closing with an appeal to disabuse their minds of the common prejudice against corpo-
rations. Then for two hours Conkling spoke about the heartless directors, citing that at the time of the accident, cards

and champagne had been found in the private car the directors were traveling in, and directors were playing poker and

drinking while the train was rushing along.

After a brief retirement the jury rendered a verdict of $18,000, which at that time was said to have been the largest in

railroad accident cases. An appeal was taken to the general term of the Supreme Court, but the railroad defendant,

_—
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before argument, settled by giving the plaintiff $10,000 in cash. Mr. Vanderbilt reportedly said, "pay the amount of the
verdict, for tried again this case may make it $50,000." Life and Letters state that to this day this case is often discussed
by lawyers in Central New York. (The above story is taken from The Life and Letters of Roscoe Conkling).

The impact of three politicians from Utica in the mid 1800’ was commonly referred to as the "Utica Trio". It included
Horatio Seymour, who was mayor, governor, and candidate for United States president in 1868, and Conkling, who

was a mayor, congressman, and powerful U.S. senator, and Kernan.

While Seymour and Conkling attained national prominence as influential leaders of their respective political parties,
less is known of Kernan. Kernan was appointed reporter for the Court of Appeals and elected to the State Assembly. In
1862, he was elected to Congress as a War Democrat. He stood for the preservation of the Union and was so outspo-
ken as a defender of the Lincoln administration’s war policy that he was called upon frequently by Pres. Lincoln for
advice on decisions regarding the war. Later, as a U.S. Senator, Kernan introduced a bill to designate Lincoln’s birthday

as a national holiday. v

After his stint in the U.S. Senate, Kernan returned to law practice at Kernan and Kernan while remaining active in
government affairs. He was the first manager of what was then the Utica Psychiatric Center, the first mental institution
in New York State. He was for 20 years a member of the school commission for the City of Utica, a period in which
the curriculum was expanded, new schools were constructed, and the procedure of assigning grades to a student's
performance was first introduced. He was elected member of the Board of Regents of the State University in 1870,

a position that he held until his death in 1892, while the following extraordinary events unfolded.

In 1872, Kernan was the Democratic candidate for governor but lost a close election in the landslide victory for
the second term of President Ulysses S. Grant. In 1875, he was elected to the U.S. Senate where he served for a

full term of six years.

The competition and conflict between Kernan and Conkling continued in the U.S. Senate. In the March 1875 U.S.
Senate race, Kernan was elected (at that time, the state legislatures, not the citizens of the state, elected their U.S.
senators). New York's two senators at that time were from Utica, the other being Conkling who won his seat in 1867.
In January 1875, the Senate of the State of New York elected Kernan to be the second U.S. Senator from New York

and for the next six years, he and his fellow Utican, Roscoe Conkling represented New York State in the U.S. Senate.
During his six-year term, Kernan served on the 1877 Electoral Commission and had the unenviable task of selecting
the winner of the 1876 presidential election between Rutherford B. Hayes and Samuel J. Tilden when neither of whom
had secured enough Electoral College votes to secure the presidency. Kernan also was a member of the powerful

judiciary committee during his tenure.

Like the presidential election of 2020, the election of 1876 was famously disputed, in which the Democrat Tilden won
the popular vote by 51% to the Republican Hayes' 48%. In the presidential election of 1876, Kernan nominated the
Democratic candidate for president, Governor Tilden of the State of New York. The Republicans maneuvered to have
the election decided by an electoral commission controlled by Republicans. Eventually, every one of the challenged

electoral votes were awarded to the Republican Hayes. Kernan voted for Hayes to preserve the Union and to avoid the

risk of another civil war after reconstruction. Kernan cast his vote for Hayes despite his support for Tilden, resulting in

Hayes winning the presidency by just one vote.
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The firm now stands on the shoulders of those past legal luminaries who had imprinted their legacy of 171 years of
excellence and integrity in the practice of law. The firmys illustrious roll of alumni includes Francis Kernan, William
Kernan, John Devereux Kernan, Leslie Warnick Kernan, Warnick Joseph Kernan, Nicholas E. Kernan, Francis K.
Kernan, Nicholas Edward Kernan, William Joseph Kernan, Walter Newberry Kernan, Walter Avery Kernan, Thomas
Spratt Kernan, Thomas S. Kernan, Edward J. Burns, Jr. (father of Leighton R. Burns), James S. Kernan, Jr., Willis D.
Morgan, John E. Hunt, Leighton R. Burns, Lawrence J. Goldbas, James W. Morgan, Andrew S. Kowalczyk, Jr., Mark
W. McLane, Gregory A. Hamlin, Andrea Lynch, Merrit E. Vaughan, John E. Short, James C. Oster, Steven A. Smith,
Matthew E. Hamlin, Kevin G. Martin, Michael H. Stevens, Peter M. Rayhill, Ellen S. Rayhill, James P. Goodman,
James W. Hyde, IV, of counsel Hon. Earl C. Bastow, and of counsel Hon John P. Gualtieri. Roscoe Conkling, John P.
Buckley and Joseph S. Deery deserve to be recognized as past associates of the firm. I apologize if this article may have
inadvertently failed to recognize past partners who had preceded the incorporation of Kernan and Kernan, and other
past associates of the firm. It is with all their distinguished practice that we now are the beneficiaries of the heritage of

Kernan and Kernan.

Utica downtown is experiencing a renaissance, finally shaking off the demolition of urban renewal of the 60s. Kernan
and Kernan is likewise beginning a new chapter on its 171st anniversary,
poised to be with this renaissance and rebirth, poised to meet the needs of
this wave. The new generation of the firm ventures forth on this next chap-
ter as it nears its 175th anniversary, drawing on the legacy of all persons
who have been Kernan and Kernan. Distant Kernan cousins will carry on
Kernan and Kernan to meet the challenges of this renaissance by drawing
on the prominent experience and tradition that is the legacy of Kernan

and Kernan. Anchored in the past and looking to the future, Kernan and

Kernan is ideally situated and suited to embark on its next chapter, at 258 Genesee St. in the city of Utica, New York.

It is with this pride that Kernan and Kernan is poised to meet the challenges posed by Utica’s growing renaissance and
to guide the many generational connections which comprise the history of the

firm of Kernan and Kernan, the City of Utica,

and the State of New York.

To strengthen and deepen our understanding of the history, tradition, and legacy
of Kernan and Kernan, and with the invaluable assistance of Leighton R. Burns
of-counsel, we will be examining archived records and documents of Kernan and
Kernan on deposit with Cornell University for safekeeping, and from time to time
we will continue to share with our peers in the legal community and the public
beautiful stories about our firm’s long history. Sic itur ad astra.

i Utica Saturday Globe, January 20, 1906

it historian

iii Utica Sunday Tribune interview of Kernan December 27, 1891

iv Life and Letters

v Oriskany Village Museum
Vi historian
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Herkimer County Social Services Attorney

Herkimer County seeks applicatns for this full-time (35 hours per week) position. Minimum Qualifications
require the possession of a license to practice law in the State of New York. This is professional legal work
involving responsibility for providing legal services to the County Department of Social Services and
providing counsel to the various divisions of the department. The work is performed under the general
direction of the Commissioner of Social Services in accordance with overall policies of the department with
wide latitude for the exercise of independent judgment in applying legal knowledge to specific problems and
the taking of appropriate legal action, and performing related duties as required.

Base salary is $105,000 (2024), $115,000 after completion of 1 year, and $130,000 after completion of 3 years
plus county benefits, including 100% paid health insurance and NYS Retirement. Candidates may apply by
submitting a resume to: Tim Seymour, Commissioner, Herkimer County Department of Social Services 301
North Washingron St., Herkimer, NY 13350. This position is a competitve class civil service positions.

Equal Opportunity Employer

Classifieds

Process Server:
Local Process Server, Bob Friedlander, 315-335-7878

Welcome to
New Member!

Edward A. Gibson, Esq. Sprlng ContiHUing Legal

Passalacqua & Associates E duc atl On

7 Hopper Street
Utica, NY 13501
315-500-6425

edward@cnytriallaw.com

View, download and register for the

upcoming CLE options from now through June.

DOWNLOAD NOW
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OCBA Foundation

2024 Contributions

Dues & CLE
SEMPAS S The Oneida County Bar Association Foundation, Inc.,

Statement is a charitable arm of the Association qualified to

receive tax-deductible contributions under

Internal Revenue Code Section 501(c)(3).
DOWNLOAD

Please consider making a tax-deductible contribution,
or better yet, plan for a series of regular ongoing gifts
to the Foundation. Donations are welcome
from everyone, and it is our hope that we will have
wide-spread participation in this program
of sharing for the common good.

Checks should be made payable to:

Oneida County Bar Association Foundation, Inc.,
258 Genesee Street, Suite 302
Utica, NY 13502

If you have questions, please call on the Bar Office.

Reminder: Your Oneida County Bar Association
dues may be reimbursed to you

For Members of the Oneida County Bar Association who are also on the Oneida County Supplemental
Assigned Counsel Panel, your Oneida County Bar Association dues may be reimbursed to you. Additionally,
all members of the Bar Association who are on the Oneida County Supplemental Assigned Counsel Panel
and meet the minimal case requirement are also entitled to have the cost of Bar Association sponsored CLE’s
reimbursed by the Oneida County Supplemental Assigned Counsel Program.

For more information regarding this reimbursement, and if you believe you may be entitled reimbursement,
please contact Michael Arcuri, Plan Administrator or Connie Shepherd, Assistant to Administrator at
315-798-6459.
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WHEN A DOG’S BITE IS WORSE THAN ITS BARK
Hon. Mark C. Dillon*

Do you like dogs? I do.
They like taking walks.
They enjoy riding shotgun
in the car with their heads
out the open window,
taking in scents along the
route. They are loyal. They
obey the leash. They even
smile for photographs

(even better than some of

us humans, myself included).

And for our single readers, they may even be a magnet
for other singles that helps break the proverbial ice.

For all animal lovers, we'll focus on the case of Cantore
v Costantine, 221 AD3d 56 (2023). The case addresses
the very small percentage of dogs which ... well, bite
humans. Go figure. Those bites may be relatively minor,
but on other occasions, they may be quite serious and,
in the event of a full-on attack, even fatal (e.g. Sutton

v City of New York, 119 AD3d 851 [2014]). For every
tort-infused dog with a good set of teeth, there is a
corresponding plaintiff’s attorney, especially given

the dog-eat-dog nature of litigation.

But first let’s touch upon the basics of dog bite liability
law. Since 1816, the law of this state has been that the
owner of a domestic animal who either knows or should
have known of an animal's vicious propensities will be
held liable for the harm the animal causes as a result of
those propensities (Viooman v Lawyer, 13 Johns 339
[1816]; see also Collier v Zambito, 1 NY3d 444, 446).

“Vicious propensities” include the propensity to do any
act that might endanger the safety of the persons or
property of others in a given situation (Dickson v McCoy,
39 NY 400, 403 [1868]). Knowledge of vicious propen-
sities may be shown by proof of prior acts of a similar
kind of which the owner had notice (Benoit v Troy &
Lansingburgh R.R. Co., 154 NY 223, 225 [1897]). Vicious
propensities include a prior attack, the dog's tendency to
growl, snap, or bare its teeth, the manner in which the
dog was restrained, and a proclivity to act in a way that
puts others at risk of harm (Bard v Jahnke, 6 NY3d 592,
597 [2006]). The vicious propensities rule displaces the
standard elements of negligence, and imposes strict li-
ability upon an animal’s owner when prior actual or con-
structive knowledge of vicious propensities is established
(Hastings v Suave, 21 NY3d 122, 125 [2013]), Collier v
Zambito, 1 NY3d at 448). Additionally, an animal that
behaves in a manner that would not necessarily be con-
sidered dangerous or ferocious, but which nevertheless
reflects a proclivity to act in a way that puts others at risk
of harm, can be found to have vicious propensities —
albeit only when such proclivity results in the injury
giving rise to the lawsuit (Bard v Jahnke, 6 NY3d at 597).
The reader will note the advanced age of some of the
cases cited here, reflecting the long-standing law that has
defined the concepts governing animal liability law for
several generations. Including many generations of dogs.
Liability is not limited to the actual owners of the animal,
but extends to those who harbor or exercise dominion
or control over it (Molloy v Strain, 191 NY 21, 21 [1908];
Matthew H. v County of Nassau, 131 AD3d 135, 144
[2015]). The Court of Appeals recognized a special

—_—
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rule for veterinarians and other animal specialists in
Hewitt v Palmer Veterinary Clinic, PC, 35 NY3d 541
(2020), where it was held that a patron of a veterinary
clinic who was attacked in a waiting room by another
patron’s dog possessed a cause of action against the
clinic, even though the clinic did not have prior notice
of the dog’s vicious propensities. The reason veterinary
clinics can potentially be held liable in such instances,
on a premises liability theory, was that veterinarians
have specialized knowledge of animal behavior and
can foresee that within their waiting rooms, dogs there
may experience pain, stressors, and unfamiliar people,
animals, and surroundings, creating a heightened and
foreseeable risk of aggressive behavior at the facility
(Id., at 548).

With that all said, in Cantore v Costantine, supra, the
defendant, Daikers Restaurant, was a dog-friendly
restaurant which posted a sign at its entrance an-
nouncing that it was a pet-friendly establishment, and
that animals there must be kept on a leash. On a day in
2019, the 3-year old infant plaintiff was bitten by a dog
owned by two of the restaurant’s patrons, the Costan-
tine defendants. The plaintiff’s complaint alleged

inter alia that the restaurant had permitted the dog in
question to freely roam the premises without a leash.
Cross-claims between the restaurant and the dog own-
ers flew like fur. The restaurant moved for summary
judgment arguing that it had no prior knowledge of
the dog’s vicious propensities, that it had posted a re-
quirement that dogs be kept leashed, and that contrary
to the allegations of the plaintiff’s complaint, the dog
in question had actually been leashed at the time of
the occurrence. The plaintiff opposed the restaurant’s
motion for summary judgment and cross-moved for
partial summary judgment, arguing inter alia that

despite the restaurant’s lack of knowledge of vicious

propensities, the restaurant could nevertheless be held
strictly liable under the Hewitt standard, given that
the restaurant was pet-friendly and had failed to assess
whether any of the animals invited onto the premises
posed a risk of injury to patrons. Which party was
barking up the wrong tree?

The Appellate Division in Cantore determined that the
Hewitt standard was not applicable to the restaurant,
and therefore, the restaurant was entitled to summary
judgment by virtue of it not having notice of the dog’s
vicious propensities. The court held, in effect, that the
restaurant here, unlike the veterinary clinic in Hewitt,
did not possess specialized knowledge of animal
behavior as to exempt it from the vicious propensities
standard for liability. The result reached in Cantore ap-
pears to be on all fours. A contrary result would have
meant that all property owners who generally permit
animals upon their premises would become subject to
a general premises negligence standard, rather than be
subject to the vicious propensities standard that has
governed animal liability actions since 1816. In other
words, in Cantore, the Hewitt tail was not permitted to

wag the strict liability dog.

Hopefully for all of us going forward, only dogs barks
will be worse than their bites.

*Mark C. Dillon is a justice of the Appellate Division,
2nd Dep't., an Adjunct Professor of New York Practice
at Fordham Law School, and a contributing author to
the CPLR Practice Commentaries in McKinney’s.
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Free Legal Research Program
for OCBA Members!

(5] Free Fastcase

IS
lastcase

Smarter legal research

Legal Research
Service, formerly
known as Casemaker, is a benefit of your
OCBA membership. Fastcase is the leading
next-generation legal research service that
puts a comprehensive national law library
and powerful searching, sorting, and data
visualization tools at your fingertips.

Download the Fastcase
Quick Reference Guide

Fastcase Login Information

The OCBA provides access to the Fastcase Legal
Research Service. To access Fastcase, you must
always log in with your OCBA account on the
OCBA website at www.oneidacountybar.org by
clicking the Fastcase “Log In” button (located at
the top right of the website).

Those members who have paid their 2023 dues
are eligible to create an account password on
the OCBA website. If you have already created
a password at any time in the past to access
Fastcase or Casemaker, you do not need to
complete the account password creation again
(unless you have forgotten your password) -
simply log in as you have in the past.

If you have not yet created a password on the
OCBA website, simply click the Fastcase “Log
In” button located on the upper right side of
the home page, and then click the “Change or

Create Password” link. You will then be sent to

a page which requests you to enter your email
address. After entering your email address, click
the "Send New Password Request" button, which
will trigger an email to automatically be sent
from OCBA containing instructions for creating

a new password.

Once this is complete, you can now use your
OCBA credentials access Fastcase anytime,
anywhere using the Fastcase “Log In” button
on the OCBA website

Get More Out
of Fastcase with

Free Training
Webinars!

Fastcase provides free live training
webinars that will walk you through all
the most important tools and features.
Whether you're an experienced user
or new to Fastcase, these webinars
provide an extensive overview of the
platform and tips and tricks to getting
the most out of your research. Click
here to check out upcoming webinars

and sign up today!
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LAWYER REFERRAL Save the Date!
SERVICE OCBA Annual

Legal Line

Bar Association Members may enroll

as participating attorneys in the
Lawyer Referral Service program Wednesday, April 17, 2024
Wednesday, OCBA’'s Annual Legal Line,
5:00 pm - 6:30 pm.

at any time by completing the required
forms and submitting payment.
This year Legal Line will be
If you would like to receive a located at the Legal Aid Society
program packet, please contact of Mid-New York, Inc,,
Executive Director Diane Parslow 120 Bleecker St., Utica.

at 315-724-4901 or
; . Volunteers are needed. Please contact
diane@oneidacountybar.org Betsey Fortino at ebsnyder@hotmail.com

or simply click here to download it now. or call (315) 404-7411.

ANTONOWICZ GROUP NYSARC <

Since 1972

Social Security First Party
Disability eSS/ & Third Party

Pooled Trusts

No Fee Unless
We Win!

Protect income and assets

! — Preserve Medicaid and SSI

y
When you can’t work, / Panfortnefuue

we work for you! &

- Improving Lives and Our

315-337-4008 /[ .\ e

: ' ' (518) 439-8323 | nysarctrustservices.org
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OCBA Membershlp
Pictorial Directories

We have extra booklets of the
OCBA Membership Directories
for staff or anyone who would like
them at the cost of $15.00 each.

Please let Diane Parslow know
how many you would like and she
will get them delivered to you.

Printing for all of
your event needs!

Raffle Tickets « Program Books
Presentation Folders « Brochures

Signs « Business Cards « Letterheads
Envelopes - Banners-and much more

Visit us at our new, larger location

Located on the backside of Dave Hayes Appliance Center Plaza

768-3 1 oo 5168A COMMERCIAL DRIVE EAST

WWW.PRESTOPRINTLLC.COM YORKVILLE, NY 13495

& =

Hanging
on by
thread?

e "{ rff'
21 You are not alone. When life has you
_,;" frazzled, call the New York State Bar
‘V Association's Lawyer Assistance Program
; "‘-\ We can help.

Unmanaged stress can lead to problems
such as substance abuse and depression.

NYSBA's LAP offers free, confidential
help and has been a trusted resource
for thousands of attorneys, judges and
law students since 1990. All LAP services
are confidential and protected under
Section 499 of the Judiciary Law.

Contact:
Tim Foley 369-3544 or

Oneida County Bar Assodiation 724-4901 or

Patricia Spataro of the New York State Bar
Assodiation LAP 800/255-0569

NEW YORK STATE BAR ASSOCIATION
LAWYER ASSISTANCE PROGRAM

www.nysha.org/lap

nysbalap@hushmail.com

New York Slate Unmed Cuurt System

Lloyd Schor
City Marshal

NAPPS Member

PO Box 958
Utica, NY 13503
P 31 0.735.5242

UticaCityMars
uticacitymarshal.us

Visit then w ebsite

Visit their website

dvantage
Offdyantage

Company, Inc.
258 Genesee Street, Suite 309
Utica, New York 13502
(315) 732-0324 - (315) 732-1451 Fax
Contact: Chad Davis or Dennis Zogby
for all your Abstract and Title Insurance needs.
“We promise competent and efficient service.”
Email: advantageabs@aol.com
Offices located in Oneida, Herkimer & Otsego County
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Frequently Used Telephone Numbers

District Attorney’s Office ................... (315) 798-5766 Supreme Court Clerk ..........cceenenee. (315) 266-4200
Public Defender’s Office-Criminal .... (315) 798-5870 Surrogate’s Court .........ccevververeennen. (315) 266-4550
Public Defender Office-Civil ............. (315) 266-6100 Oneida County Court Clerk ............... (315) 266-4324
U.S. District Court Clerk’s Office ...... (315) 793-8151 Utica City Court Clerk .........ccccccenee. (315) 266-4600
Fourth Department ............cccceeueneee. (585) 530-3100 Rome City Court Clerk ..........c..c....... (315) 337-6440
OCA Attorney Registration ................ (212) 428-2800 Oneida County Clerk .........cccceevueenee. (315) 798-5794
Lawyers AsSiStance ...........ccceevverenenne. (800) 255-0569 NYS Attorney General ....................... (315) 864-2000
NYS Bar Association .............c.ccueenee. (518) 463-3200 Oneida County Attorney ............c........ (315) 798-5910
Utica Family Court .........ccccocevevreenene (315) 266-4444 Oneida County Law Library .............. (315) 266-4570
Rome Family Court ..........cccceevnuennne. (315) 266-4500

Mark Your Calendars for Our 2024 Events!

Wednesday, April 17, 2024 Tuesday, June 11, 2024

Wednesday, OCBA's Annual Legal Line, 5:00 pm - 6:30 Tuesday, 3:00 pm - 6:00 pm, Oneida County & Onon-
pm. This year Legal Line will be located at the Legal Aid  daga County Bar Associations Joint Reception for
Society of Mid-New York, Inc., 120 Bleecker St., Utica. Chief Judge Rowan Wilson and Administrative Judge
Volunteers are needed. Please contact Betsey Fortino Joseph Zayas. Further details to be announced.

at ebsnyder@hotmail.com or call (315) 404-7411.

Friday, September 6, 2024 — OCBA Annual

Thursday, April 18, 2024 End of Summer Golf & Dinner, Stonebridge Golf Club
Thursday, Annual Memorial Service 10:00 am,

Oneida County Courthouse, Hon. John P. Balio Monday, October 7, 2024

Ceremonial Courtroom, 5th Floor, Utica. Annual Red Mass, 12:10 pm.,

Friday, April 19,2024 Historic Old St. John's Church, 240 Bleecker St., Utica.

Annual Night at the Utica Comets Friday, December 6, 2024
OCBA Annual Holiday Party, Yahnundasis, New Hartford

BAR NEWS IS PUBLISHED MONTHLY
BY THE ONEIDA COUNTY

ADVERTISE IN BAR NEWS! BAR ASSOCIATION

,,,,,,,,,,,,,,,,,,,, - DIANE PARSLOW, EDITOR -

BAR NEWS ADVERTISING RATES If an advertiser signs on for the full year, one We welcome the submission of articles,
AND DEADLINES month would be free. We will add an interactive announcements or topics of general
If you wish to advertise in the monthly link to your website on the e-mailable version interest to the membership. The OCBA
newsletter, the rate schedule is as follows: of the newsletter. Circulation includes may e.d it as needed. Any suggestions,
approximately 450 Law offices and Courts from criticisms or encouragement are also
Full Page (8.57X11”) weovvveiieieeriernenn. $300 Oneida, Herkimer and Lewis Counties. Our eagerly solicited and gladly received.
Half Page (7.57%X4.75”) eoveeereeernne $200 newsletter is also placed on our website. Address all communications to:
Quarter Page (3.5”){4.75”) ................. $100 We would appreciate your Submitting a Oneida County Bar Association
Business card (3.57X2.5”) ccceeveurennnn. $50 camera ready ad. All ads should be submitted 258 Genesee Street, Suite 302,
Classified (column line) .........c.......... $5/line by the tenth of the month. Utica, NY 13502

Email: diane@oneidacountybar.org
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