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PURPOSES:

The Association is formed
as a Not-For-Profit Corp-
oration whose purposes

are to cultivate the science
of jurisprudence; to promote
reform in the law; to facilitate
the administration of justice;
to elevate the standards of
integrity, honor and courtesy
in the legal profession; to
influence positively the
quality of life of the comm-
unity; and to cultivate a
spirit of good fellowship
among members.

Oneida County Bar Association

EVENING AT THE
UTICA COMETS

An Evening of Hockey for Members, Family & Friends
at the Adirondack Bank Center at the Utica Memorial Auditorium
Utica Comets vs. Cleveland Monsters

Friday, April 14,2023

One of our favorite outings is back!

Time: 4:30pm in the Horton Room - All Welcome, Children Included
Cash Bar

Game commences at 7:00pm
Food co-sponsored by: Paul Drejza of Leatherstocking Abstract, a division of Chicago Title
and John St.Pierre of Presto Print, LLC

TICKETS: $20.00 — Tickets must be purchased in advance, available
from Diane at the Bar Office. Tickets will sell out fast!
Send check payable to (or call 724-4901 or stop by the Bar Office):
Oneida County Bar Association, 258 Genesee Street, Suite 302, Utica, NY 13502

A special thank you to our sponsors:
Leatherstocking Abstract, a division of Chicago Title and Presto Print LLC
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PRESIDENT’S MESSAGE
By Keith A. Eisenhut, Esq.

A FAREWELL TO LINDA HUGHES

Oneida County’s long serving matrimonial referee will be retiring at the end of April.

Those of us who practice matrimonial law have come to know Linda well. Her function
has been to screen all matrimonial actions prior to the cases being submitted to the as-
signed judge. She has always performed her duties with skill and efficiency. Linda would
always hold your feet to the fire to insure all the necessary documents were submitted to
the Court.

She has also been adept at resolving disputes before they even got to the Judge. That ability
saved litigants enormous amounts of time and money and helped move matrimonial cases
in Oneida County at a pace which constantly exceeded that of surrounding jurisdictions.

Prior to her position as matrimonial referee, Linda served as court attorney for the Honorable Samuel Hester. She
always applied her unique skill set to that position, as well.

Linda’s position has been extremely important to the matrimonial bar in this county. She leaves very large shoes to
fill. We will all miss her and wish her the best of luck in Florida!

21st Annual
Oneida County Bar Association Legal Line
Wednesday, April 26th
Volunteers Needed

The 21st Annual Legal Line, sponsored by the OCBA Public Information & Education
Committee and Pro Bono Committee, during which the public can call with their legal
questions is being held on Wednesday, April 26, 2023 from 5:00 until 6:30 p.m.

Once again, Legal Line will be promoted on WKTV and hosted by ECR International.
RONCO is again providing the telephone bank.

This event has become a tradition for the BarAssociation and continues to grow each year.
We anticipate fielding hundreds of calls, as wehave in the past years.

To volunteer, contact Betsey Fortino at ebsnyder@hotmail.com or call (315) 404-7411.
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Bar Mourns the Loss of
Honorable Hugh C. Humphreys

The Honorable Hugh C. Humphreys died at Calvary
Hospice in the Bronx on February 26, 2023, near Fitch
Sanitarium where he was born on June 11, 1934. He was
88 years old. A Renaissance man, Hugh loved the law,
books, art, music, and history. Known for his humor and
quick wit, he delighted in the laughter of friends and
family.

Judge Humphreys spent his formative years in Ramsey,
NJ. He attended Don Bosco Prep High School, where
Polish Salesian priests and brothers taught him the power
of words and instilled in him a lifelong love of learning.
His fellow classmates, including refugees who emigrated
to the United States after surviving the traumas and trag-
edies of World War II, had a deep impact on him and his
belief in serving others.

Hugh graduated from Villanova University in 1955, served
in the U.S. Navy aboard a destroyer in the Atlantic Fleet, and graduated from Columbia Law School in 1961.
While at Columbia, Hugh worked for legal scholar, Julius Goebel, Jr., conducting extensive research of Alex-
ander Hamilton’s archives in both New York and Washington DC. After law school, Hugh became an associate
at Donovan, Leisure, Newton and Irvine where he practiced for two years before becoming an Assistant
United States Attorney for the Southern District of New York Criminal Division under Robert Morgenthau.

After leaving the United States Attorney’s office, Hugh and his wife, Liz, moved their growing family to
Cazenovia, NY where he worked as an associate at Nottingham and Carroll in Syracuse, before opening

his own firm in Hamilton, NY. Following years of private practice, Hugh was elected to serve as a Madison
County Court Judge in Wampsville, NY, where he presided for 17 years over criminal, probate, and family
court cases until retiring in 2001. After retirement, he continued to work in the New York State legal system,
on a pro bono basis, for the Legal Aid Society of Mid-New York. In addition, for over three decades, Hugh
was an adjunct professor at Syracuse University College of Law where he taught courses in Evidence, Trial
Practice, and Law & Literature.

The family farmhouse in Hamilton, surrounded by rolling hills and pastures, won and held Hugh’s heart
for all the years of his life, as did the Village of Hamilton and the people of his community. Over the years,
passers-by might find him walking one of his many dogs along the Chenango Canal or cross-country skiing
in the hills behind his home. Hugh loved the snowy winters of Central NY and its bucolic landscape, often

the subject of his paintings.
>
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Bar Mourns the Loss of Honorable Hugh C. Humphreys (cont.)

Hugh was an avid writer of short stories and plays. His extensive research on the history of the Underground
Railroad and the abolitionist movement in Central NY led him to create numerous works including the Madi-
son County Historical Society’s publication "Agitate! Agitate! Agitate! The Great Fugitive Slave Law Con-
vention and its Rare Daguerreotype” and a scholarly monograph and play "Oh Freedom!" which he brought
to life on stage at the Earlville Opera House with the help of local actors and singers. Hugh was an ardent
supporter for the development of the Peterboro Emancipation Day at the Gerrit Smith Estate and a founding
member of the National Abolition Hall of Fame in Peterboro, NY, where today his large-scale painting “Come
Join the Abolitionists™ greets all who visit.

He leaves behind his wife of sixty years, Elizabeth (Liz) Burke Humphreys, along with four children:
Veronica (Chris Ross), Elizabeth (Lissy) (Christian Thomas), Kate (Jim Hasenauer), and Hugh Jr. (Virginia),
eight grandchildren, including: Kristofer, Ava, Elizabeth, Henry, Nancy, Anabel, Charlie and Ben, as well as
nephews Tim Humphreys, Aron Liptak, lan Nicholson, Thomas Burke, and nieces, Caitlin Liptak Chang and
Anna Burke. Hugh was predeceased by his brother, Chris, and nephews, CJ and Matthew and niece, Tara.
The Humphreys family would like to express a sincere debt of gratitude to the staff at St. John’s Hospital,
Yonkers, NY, and Calvary Hospital, Bronx, NY. Hugh will be laid to rest at the Welsh Church in Nelson, NY,
where the hymns he so loved will always be near and where his family and friends can join in lifting their
voices to his memory. A Celebration of his life will be held on Saturday, June 17, 2023 at 11:00 A.M., located
at the Welsh Church, 3717 West Church Road, Erieville, NY 13061.

In lieu of flowers, contributions
may be made to:

Hon. Hugh C. Humphreys, National
Abolition Hall of Fame, 5255 Pleas-
ant Valley Road, Peterboro, NY
13134 http://www.nationalabolition-
shiphalloffameandmuseum.org

Legal Aid Society of Mid-New
York, Inc.,120 Bleecker St. Utica,
NY 13501 - lasmny.org

Chenango SPCA, 6160 Co. Rd. 32
Norwich, NY 13815 - cspcacsp-
cainfo@chenangospca.org

One of Hugh Humphrey's many paintings
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SAVE THE DATE!

OCBA Annual Memorial Service
and also the Rededication of the

Honorable John P. Balio Ceremonial Courtroom
Monday, June 12, 2023, 10:00 A.M.

The Oneida County Bar Association Annual Memorial Service will take place on Monday,

Junel2, 2023, 10:00 a.m. at the Oneida County Courthouse, Fifth Floor, Hon. John P. Balio

Ceremonial Courtroom, Utica. There will also be a rededication of the Hon. John P. Balio
Ceremonial Courtroom located on the Fifth Floor. A reception will follow.

Those being memorialized are:

Carl J. Cochi, Esq., 3/6/2022 Hon. Richard D. Simons, 7/17/2022
Kevin Blaney, Esq., 3/13/2022 Michael H. Stephens, Esq., 7/19/2022
Anne Marie Getman, Esq., 3/24/2022  James F. Kehoe, Esq., 8/24/2022
Philip L. Evans, Esq., 5/4/2022 Gerald T. McDonald, Esq., 11/9/2022
John B. Cosgrove, Esq., 6/15/2022 Walter G. Pratt, Esq., 11/18/2022
William L. Koslosky, Esq., 6/17/2022

Change of Address Searching for Will

Searching for the
Last Will and Testament of

Christopher D. Hameline, Esq.
Thep Hameline Law Office 1 Gel‘ ald P Lalye r
258 Genesee Street, Suite 502
Utica, NY 13502
(315) 366-4552 Fax: (315) 922-7171
hamelinelaw @yahoo.com

deceased 03/26/2023. Mr. Lalyer
resided at 19 Beechnut Terrace,
Whitesboro, New York, 13492.
If you have any information, please contact
Cindy Lalyer at (315) 534-9783.
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OCBA Foundation Contributions

The Oneida County Bar Association Foundation, Inc., is a charitable
arm of the Association qualified to receive tax-deductible
contributions under Internal Revenue Code Section 501(c)(3).

Please consider making a tax-deductible contribution, or better yet,
plan for a series of regular ongoing gifts to the Foundation. Donations
are welcome from everyone, and it is our hope that we will have wide-
spread participation in this program of sharing for the common good.

OCBA Memb erShlp Checks should be made payable to: Oneida County Bar Association
PlCtorlal Dlrectorles Foundation, Inc., 258 Genesee Street, Suite 302, Utica, NY 13502

If you have questions, please call on the Bar Office.

We have extra booklets of the
Membership Directories for staft
or anyone who would like them.

Due to the cost of production,

the charge is $25.00 each. Notices from Various Courts

Please let Diane Parslow know L , Vit our “News” tab under

. the Resources page on
our website for updated

information as we receive it.

VISIT OUR WEBSITE

how many you would like and she
will get them delivered to you

Just a Reminder...

For Members of the Oneida County Bar Association who are also on the
Oneida County Supplemental Assigned Counsel Panel, your Oneida County
Bar Association dues may be reimbursed to you. Additionally, all members of the
Bar Association who are on the Oneida County Supplemental Assigned Counsel Panel
and meet the minimal case requirement are also entitled to have the cost of Bar Association
sponsored CLE’s reimbursed by the Oneida County Supplemental Assigned Counsel Program.

For more information regarding this reimbursement, and if you believe you may be
entitled reimbursement, please contact Michael Arcuri, Plan Administrator or
Connie Shepherd, Assistant to Administrator at 315-798-6459.
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Continuing Legal Education

Advanced registration is required for entry to all CLE events
COST: CLE Sempass, $200 (for the full year of 2023); or, $75.00 per seminar if member of OCBA; or, $150.00
per seminar for non-members.

The OCBA is an approved CLE Accredited Provider. All participants will be provided with a Certificate of At-
tendance after each webinar/seminar verifying the credits earned. All experienced attorneys subject to MCLE
requirements in New York State must attend a minimum of: 4 credit hours in Ethics and Professionalism; 1 credit
hour in Diversity Inclusion and Elimination of Bias; and 1 credit hour in Cybersecurity, Privacy and Data Protec-
tion in each biennial period. We waive fees in a case of financial hardship or extenuating circumstances.

Click here to download the tuition assistance application. Any questions, please contact Diane Parslow,

Executive Director, at the below listed contact information.

RSVP Required-NOTE that there are TWO live CLE seminars scheduled (April 27th & May 6th). Note the
locations. If registration numbers are low, or should any new COVID-related restrictions be imposed, the
seminar may be subject to change to a virtual webinar via Zoom. Any registrants will be notified in advance.
If you wish to attend in person, please RSVP as soon as possible.

All of the OCBA CLE programs are appropriate for newly admitted and experienced attorneys.
After registering for webinars, you will receive a confirmation email from Zoom with instructions to join

April 5,2023 Eminent Domain: What to do when the State Appropriates - Your Client’s Property
Wednesday, 12:00 PM - 2:00 PM
Speaker: Debra C. Sullivan, Esq., Partner, Barclay Damon
2.0 Hours Professional Practice - CLE Credits
Register in advance for this webinar - VIA ZOOM

April 21, 2023 Identifying Human Trafficking Victims and Finding Empowerment
Friday, 11:00am - 1:00pm Chair: Mark A. Wolber, Esq.
Speaker: Hon. F. Christopher Giruzzi, Judge, Utica City Court
2.0 Hours Professional Practice CLE Credits
Register in advance for this webinar - VIA ZOOM

April 27,2023 Accessing Medicaid to Pay for Long Term Care in New York - LIVE IN PERSON
Thursday, 5:15 pm - 6:00 pm, Reception*, 6:00 — 8:00 pm, Program
Location: Fort Schuyler Club, Utica
Speaker: Philip A. DiGiorgio, Esq., The DiGiorgio Law Firm, PLLC
*Sponsored by: Philip A. DiGiorgio, Esq
2.0 Hours Professional Practice - CLE Credits
Registration required. Call (315) 724-4901 or email diane@oneidacountybar.org to reserve.

May 6, 2023 Real Property Annual - LIVE IN PERSON
Saturday 9:00 am - 12:00 noon Chair: William S. Calli, Jr., Esq.
Location: MVCC, Wilcox Hall, Room 225
Panelists: William S. Calli, Jr., Esq., Calli Calli & Cully
Patricia Shaffer Bobrow, Esq., Felt Evans, LLP
Paul J. Drejza, Leatherstocking Abstract a division of Chicago Title
3.0 Hours Skills - CLE Credits
Registration required. Call (315) 724-4901 or email diane@oneidacountybar.org to reserve.
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PUBLIC NOTICE FOR THE
APPOINTMENT OF MAGISTRATE JUDGE

The Judicial Conference of the United States has authorized the appointment of a full-time United States
Magistrate Judge for the Northern District of New York at Syracuse, New York. The essential function of courts is
to dispense justice. An important component of this function is the creation and maintenance of diversity in the
court system. A community’s belief that a court dispenses justice is heightened when the court reflects the
community’s diversity.

The duties of the position are demanding and wide-ranging and will include: (1) presiding over most
preliminary proceedings in criminal cases; (2) trial and disposition of misdemeanor and petty offense cases; (3)
presiding over various civil and criminal pretrial matters and evidentiary proceedings on delegation from the judges
of the district court; and (4) trial and disposition of civil cases upon consent of the litigants. The basic authority of a
United States Magistrate Judge is specified in 28 U.S.C. §636.

To be qualified for appointment an applicant must

Q) Be, and have been for at least five years, a member in good standing of the bar of the highest court of a
state, the District of Columbia, the Commonwealth of Puerto Rico, the Territory of Guam, the Commonwealth of the
Northern Mariana Islands, or the Virgin Islands of the United States, and have been engaged in the active practice of
law for a period of at least five years; (with some substitutes authorized).

2) Be competent to perform all the duties of the office; be of good moral character; be emotionally stable and
mature; be committed to equal justice under the law; be in good health; be patient and courteous; and be capable of
deliberation and decisiveness.

3) Be less than seventy years old; and
4) Not be related to a Judge of the District Court.

A Merit Selection Panel composed of attorneys and other members of the community will review all
applicants and recommend to the district judges in confidence the five persons it considers best qualified. The Court
will make the appointment following an FBI full-field investigation and an IRS tax check of the applicant selected
by the court for appointment. The individual selected must comply with the financial disclosure requirements
pursuant to the Ethics in Government Act of 1978 and the Courthouse Ethics Act (CETA) of 2021. An affirmative
effort will be made to give due consideration to all qualified applicants without regard to race, color, age (40 and
over), gender, religion, national origin, or disability. The current annual salary of the position is $213,992. The
term of office is eight years.

Application forms are available on the Northern District of New York’s website at
www.nynd.uscourts.gov. Applications can also be obtained from the Clerk of the District Court at our staffed
offices in Albany, Syracuse, Utica, Binghamton and Plattsburgh. Applications must be submitted only by applicants
personally and must be received by the Clerk of Court by May 6, 2023.

All applications will be examined only by members of the Merit Selection Panel and the Judges of the
District Court. The panel’s deliberations will remain confidential.

THE DISTRICT COURT IS AN EQUAL OPPORTUNITY EMPLOYER
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Classifieds

Associate Litigation Attorney - Maynard, O'Connor, Smith & Catalinotto, LLP, a well-established Albany
NY law firm, is currently seeking an associate attorney interested in civil litigation. Candidates must be admit-
ted to practice in New York State and should have experience in civil litigation with a strong background in
research, writing, depositions and case management. Duties will include legal research and writing, drafting,
discovery, conducting depositions and appearing in State and Federal courts throughout New York State. Hy-
brid or remote work arrangements may be considered based on the candidate's personal situation and location.
Interested candidates are encouraged submit their resume and salary requirements to Scott Adelmann; adel-
mann@moscllp.com.

Office Space Available: The office of Michael N. Kalil, Esq., LLC has office space available on the 2nd floor.
Please contact Anne at 315-797-1150.

Hearing Officers for Small Claims Assessment Review (SCAR): Applications are being accepted for this
role in the Sth Judicial District. Hear property owners challenge their assessments and be compensated per
hearing. Attorneys, former Assessors, licensed real estate brokers, and trained & certified Appraisers are eli-
gible to apply. Mandatory training is provided by the Office of Court Administration. Learn more here: SCAR
Home | NYCOURTS.GOV If you need further information, please feel free to call Amy Cimino at (315) 671-
2132 or email acimino@nycourts.gov to discuss.

Assistant Corporation Counsel: The City of Rome, NY is seeking a part-time attorney to work in the Office
of the Corporation Counsel. Applicants for this position must be admitted to practice law and in good stand-
ing in the State of New York. Compensation will be commensurate with experience and availability. Interested
candidates should send a cover letter and resume to: gfeeney@romecitygov.com.

Oneida County Law Department Full Time Employment Opportunity: There are four Assistant County
Attorney employment opportunities located in the Oneida County Attorney’s (Law Department) office. Please
click the link below to view the announcement on the Oneida County website (ocgov.net). https://ocgov.net/
oneida/sites/default/files/personnel/Immediate%200pen%20Jobs/Assistant%20County%20Attorney%207-20-
2022.pdf

LASMNY Hiring Immediately - Staff Attorneys & Law Graduates (multiple locations). The Legal Aid Soci-
ety of Mid-New York, Inc. is actively seeking to fill staff attorney and law graduate positions. The employment
opportunities are available immediately in all office locations — Binghamton, Oneonta, Oswego, Syracuse,
Utica or Watertown. Travel may be required. Practice areas include Eviction Defense, Disability Advocacy,
Foreclosure and Domestic Violence. Visit us at www.lasmny.org. Bilingual or multilingual beneficial. LAS-
MNY offers a generous benefit package, effective as of date of hire. We encourage interested qualified ap-
plicants to apply by providing a cover letter, resume, writing sample and contact information including email
address, for (3) professional references to jobs@lasmny.org.

page 9



ONEIDA COUNTY BAR AsSOCIATION Bar News

MARCH 2023

Free Legal Research Program
for OCBA Members!

f} @] Free Fastcase Legal Research
lastcase

Smarter legal research.

Service, formerly known as
Casemaker, is a benefit of
your OCBA membership. Fastcase is the leading next-
generation legal research service that puts a compre-
hensive national law library and powerful searching,

sorting, and data visualization tools at your fingertips.
Download the Fastcase Quick Reference Guide

Fastcase Login Information

The OCBA provides access to the Fastcase Legal Re-
search Service. To access Fastcase, you must always log
in with your OCBA account on the OCBA website

at www.oneidacountybar.org by clicking the Fastcase
“Log In” button (located at the top right of the website).
Those members who have paid their 2023 dues are eligi-
ble to create an account password on the OCBA website.
If you have already created a password at any time in the
past to access Fastcase or Casemaker, you do not need
to complete the account password creation again (unless
you have forgotten your password) — simply log in as
you have in the past.

If you have not yet created a password on the OCBA
website, simply click the Fastcase “Log In” button lo-
cated on the upper right side of the home page, and then
click the “Change or Create Password” link. You will
then be sent to a page which requests you to enter your
email address. After entering your email address, click
the "Send New Password Request" button, which will
trigger an email to automatically be sent from OCBA
containing instructions for creating a new password.
Once this is complete, you can now use your OCBA
credentials access Fastcase anytime, anywhere using the
Fastcase “Log In” button on the OCBA website

Get More Out of Fastcase
with Free Training Webinars!

Fastcase provides free live training webinars that
will walk you through all the most important tools
and features. Whether you're an experienced user or
new to Fastcase, these webinars provide an exten-
sive overview of the platform and tips and tricks to
getting the most out of your research. Click here to

check out upcoming webinars and sign up today!

LAWYER REFERRAL SERVICE

Bar Association Members may enroll as participating attorneys
in the Lawyer Referral Service program at any time by
completing the required forms and submitting payment.

If you would like to receive a program packet, please
contact Executive Director Diane Parslow at 315-724-4901
or diane@oneidacountybar.org or simply click here to download it now.
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Let’s play Jeopardy! — Ordinary
Negligence or medical malpractice

Hon. Mark C. Dillon*

Typically, an ordinary
negligence action will
have nothing to do with
medical malpractice, while
other actions involving
hospital and physician
treatments clearly impli-
cate medical malpractice.
Sometimes, the line between
negligence and medical
malpractice is a close call.
Correctly classifying cases as either ordinary negligence
or medical malpractice can affect case outcomes. The
differences involve the applicable statute of limitations,
the requirements of CPLR 3012-a, and the standard and
proof for liability.

The crucial difference between ordinary negligence

and medical practice is the duty that the defendant has
allegedly breached to the plaintiff -- and whether that
duty involves common every day experiences versus
matters of medical science requiring special skills (Jeter
v New York Presbyt. Hosp., 172 AD3d 1338). Actions for
medical malpractice can be asserted against non-phy-
sicians, so long as acts or omissions involve specialized
medical, dental, or podiatric direction, knowledge, or
skills (Rabinovich v Maimonides Medical Center, 179
AD3d 198). The limitations period for negligence is
three years but only 2.5 years for medical, dental, and
podiatric malpractice (compare CPLR 214[5] with 214-a),
so that assessing the true nature of the cause of action is

necessary for its commencement in a timely fashion.

So let’s play Jeopardy! There will be answers followed by
the questions. The game category is “Ordinary Negli-
gence Or Medical Malpractice”

Answer: Medical Malpractice. Question: Psychiatrists?
Psychiatrists are M.D.s with the right to prescribe medi-
cations (Karasek v La Joie, 92 NY2d 171).

Answer: Ordinary Negligence. Question: Psycholo-
gists? Psychologists are not M.D.s and not “medical”
(Karasek v La Joie, supra).

Answer: Medical Malpractice. Question: Chiroprac-
tors? If they treat medical conditions of the body akin
to a doctor or if the service bears a substantial relation-
ship to the rendition of medical treatment by a licensed
physician (Foote v Picinich, 118 AD2d 156).

Answer: Ordinary Negligence. Question: Veterinar-
ians? Medical malpractice requires treatment of the
human body, whereas animals are legally deemed to be
personal property (Ratusch v Attas, 3 Misc.3d 763).

Answer: Medical/Dental Malpractice. Question:
Orthodontists? Sufficiently akin to dentistry (Cresson v
NYU College of Dentistry, 45 AD3d 352).

Answer: Medical Malpractice. Question: EMTs? For
acts or omissions while performing trained medic
services (Lynch v Town of Greenburgh, 61 Misc.3d 459),
though not for non-medical acts such as the careless
driving of an ambulance.

DOUBLE JEOPARDY

Answer: Medical Malpractice. Question: X-Ray Tech-
nicians? (Lang-Salgado v Mount Sinai Med. Ctr., Inc.,
157 AD3d 532) (fall from a stretcher caused by a viola-
tion of hospital protocol found to be medical-related).

Answer: Ordinary Negligence. Question: Laboratories?
For acts or omissions that are outside of medical services

_—
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or which are merely scientific (Playford v Phelps Me-
morial Hosp. Center, 254 AD2d 471).

Answer: Medical Malpractice. Question: Other Labo-
ratories? If the lab relies on the services of a physician
such as a radiologist misreading a diagnostic film
(Culhane v Schorr, 259 AD2d 511).

Answer: Medical Malpractice. Question: Nurses? For
acts or omissions while rendering medical-related
services (Beliler v Bodnar, 65 NY2d 65) (failure to take

proper medical history).

Answer: Ordinary Negligence. Question: Other Nurs-
es? Acts or omissions outside of medical services, such
as the negligent placement of a wheelchair footplate

not involving medical judgment (Cochran v Cayuga
Medical Center, 90 AD3d 1227).

FINAL JEOPARDY:

Answer: Medical Malpractice. Question: Obstetri-
cian Who Tosses the Newborn to a Nurse Moments
After Delivery Where the Baby is Then Dropped On
the Floor? At the time of the “toss,” the conduct was
still within the scope of the doctor-patient relationship
as to be deemed medical malpractice, even though the
baby had fully exited the birth canal by the time of the
incident (Rojas v Tandon, 208 AD3d 702).

Additionally, if an action sounds in medical malprac-
tice, counsel is required under CPLR 3012-a to execute
a certificate of merit. The attorney must certify a re-
view the facts of the case and consult with at least one
licensed physician, dentist, or podiatrist knowledge-
able about the relevant issues, and as a result conclude

that the action has a reasonable basis. The purpose

behind CPLR 3012-a is ethical, to deter frivolous ac-
tions and thereby reduce the cost of medical malprac-
tice insurance premiums (Trewari v Tsoutsouras, 75
NY2d 1). No CPLR 3012-a certification is required for
an action that does not sound in medical malpractice.
Plaintiff’s counsel must therefore accurately assess,

by the time of the action’s commencement, whether
the action is that of ordinary negligence or medical

malpractice.

Finally, liability for medical malpractice is measured
against whether the provider deviated or departed
from the accepted standard of care, proximately caus-
ing the alleged injuries (Mazella v Beals, 27 NY3d
694). Expert testimony is usually required to establish
or refute that standard because of the specialized
knowledge that the cases involve (Joyner v Middletown
Medical, PC., 183 AD3d 593), but it is not needed if
an action can be determined from the jurors’ common
knowledge such as under res ipsa loquitor (Kombat v
St. Francis Hosp., 89 NY2d 489)(foreign object left in

a patient during surgery). Contrastingly, for ordinary
negligence, expert testimony may be needed or help-
ful depending on the nature and complexities of the
case, but claims and defenses may also sometimes be
established without experts if the issue to be resolved
is within the common knowledge and experiences of
jurors (Bermeo v Rajai, 282 AD2d 700).

* Mark C. Dillon is a Justice of the Appellate Division,
2nd Judicial Dept., am Adjunct Professor of New York
Practice at Fordham Law School, and a contributing

author of CPLR Practice Commentaries in McKinneys.
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ANTONOWICZ GROUP

% Social Security
w‘f Disability » SST

No Fee Unless
We Win!

When you can’t work,
we work for you!

315-337-4008

Visit their website

2023 Dues & CLE
SEMPASS Statement

DOWNLOAD

LegalWorks, Inc.

Local-Statewide-National

ko ko ok
Process Service
Witness Fees Advanced
Skip Trace/DMV Searches
Court Filings
Document Retrieval
Local Courier Service
Notary Services
Property/Vacancy -
Inspections
Bank Foreclosure Reps

Integrity e Diligence ® Timeliness
No Excuses ® No Delays
A Better Way of Doing Business

LegalWorks, Inc.

P.O. Box 435, Clinton, NY 13323

Tel.: 315-737-9800 Fax: 315-737-0055
Email: service@Ilegal-works.com
www.legal-works.com

Visit their website

Save the Date!

OCBA Annual Golf & Dinner

Friday, September 8,2023

Stonebridge Golf & Country Club
New Hartford
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NYSARC ¢

TRUST SERVICES
Since 1972

First Party
& Third Party
Pooled Trusts

Protect income and assets
Preserve Medicaid and SSI

Plan for the future

Improving Lives and Our
Community for 50 Years

printing for all of
your event needs!

Raffle Tickets « Program Books
Presentation Folders « Brochures

Signs « Business Cards « Letterheads
Envelopes - Banners-and much more

Visit us at our new, larger location

Located on the backside of Dave Hayes Appliance Center Plaza

768-3 1 oo 5168A COMMERCIAL DRIVE EAST

WWW.PRESTOPRINTLLC.COM YORKVILLE, NY 13495

More and
More, is this
How People
See You?

Uncontrolled alcohol use and
the practice of law don't mix.

Want to stop drinking? You can
and we can help. The New York
State Bar Association’s Lawyer
Assistance Program offers free,
confidential help and has been a
trusted resource for thousands of
attorneys, judges and law students
since 1990. All LAP services are
confidential and protected under
Section 499 of the Judiciary Law.

Call us today.
Tim Foley 369-3544 or
Oneida County Bar Association 724-4901 or

Patricia Spataro of the New York State Bar
Association LAP 800/255-0569

NEW YORK STATE BAR ASSOCIATION www.nysba.org/lap
LAWYER ASSISTANCE PROGRAM nysbalap@hushmail.com

Visit their website

d = = Ta] =
. Lo UFFICE
New York State Unified Court System

Lloyd Schor
City Marshal

NAPPS Member

PO Box 958

Utica, NY 13503

P: 315.735.5242

F: 315.735.5285
UticaCityMarshal@yahoo.com
uticacitymarshal.us

Visit their website

dvantage
bstract 5

Company, Inc.
258 Genesee Street, Suite 309
Utica, New York 13502
(315) 732-0324 - (315) 732-1451 Fax
Contact: Chad Davis or Dennis Zogby
for all your Abstract and Title Insurance needs.
“We promise competent and efficient service.”

Email: advantageabs@aol.com
Offices located in Oneida, Herkimer & Otsego County

Visit their website
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Frequently Used Telephone Numbers

District Attorney’s Office ................... (315) 798-5766 Supreme Court Clerk ..........cceenenee. (315) 266-4200
Public Defender’s Office-Criminal .... (315) 798-5870 Surrogate’s Court .........ccevververeennen. (315) 266-4550
Public Defender Office-Civil ............. (315) 266-6100 Oneida County Court Clerk ............... (315) 266-4324
U.S. District Court Clerk’s Office ...... (315) 793-8151 Utica City Court Clerk .........ccccccenee. (315) 266-4600
Fourth Department ............cccceeueneee. (585) 530-3100 Rome City Court Clerk ..........c..c....... (315) 337-6440
OCA Attorney Registration ................ (212) 428-2800 Oneida County Clerk .........cccceevueenee. (315) 798-5794
Lawyers AsSiStance ...........ccceevverenenne. (800) 255-0569 NYS Attorney General ....................... (315) 864-2000
NYS Bar Association .............c.ccueenee. (518) 463-3200 Oneida County Attorney ............c........ (315) 798-5910
Utica Family Court .........ccccocevevreenene (315) 266-4444 Oneida County Law Library .............. (315) 266-4570
Rome Family Court ..........cccceevnuennne. (315) 266-4500

Mark Your Calendars

Friday, April 14,2023 - OCBA Annual Night at the Utica Comets * Comets vs Cleveland Monsters
Tickets available at the Bar Office

Wednesday, April 26,2023 - OCBA Annual Legal Line from 5:00 until 6:30 p.m., at ECR International
using their conference room with phone bank.Volunteers are needed.
Please contact Betsey Fortino atebsnyder@hotmail.com or call (315) 404-7411

Monday, June 12,2023 - 10:00 a.m., OCBA Annual Memorial Service and also the Rededication
of the Honorable John P.Balio Ceremonial Courtroom, Utica

Friday, September 8,2023 - OCBA Annual Golf & Dinner, Stonebridge Golf & Country Club, New Hartford

Monday, October 2,2023 - 12:10 pm., Annual Red Mass, Historic Old St.John’s Church, 240 Bleecker Street, Utica

Friday, December 1,2023 - OCBA Annual Holiday Party  Yahnundasis, New Hartford

BAR NEWS IS PUBLISHED MONTHLY
BY THE ONEIDA COUNTY

ADVERTISE IN BAR NEWS! BAR ASSOCIATION

,,,,,,,,,,,,,,,, - DIANE PARSLOW, EDITOR -
BAR NEWS ADVERTISING RATES If an advertiser signs on for the full year, one We welcome the submission of articles,
AND DEADLINES month would be free. We will add an interactive announcements or topics of general
If you wish to advertise in the monthly link to your website on the e-mailable version interest to the membership. The QCBA
newsletter. the rate schedule is as follows: of the newsletter. Circulation includes may edit as needed. Any suggestions,

’ approximately 450 Law offices and Courts from criticisms or encouragement are also

Full Page (8.5”X1 1 ”) .......................... $300 Oneida, Herkimer and Lewis Counties. Our eagerly solicited and g]ad[y received.
Half Page (7.5”X4.75”) ...................... $200 newsletter is also placed on our website. Address all communications to:
Quarter Page (3.5”){4.75”) ................. $100 We would appreciate your Submitting a Oneida County Bar Association
Business card (3.57X2.5”) ccceeverrennnn. $50 camera ready ad. All ads should be submitted 258 Genesee Street, Suite 302,
Classified (column line) .........c.......... $5/line by the tenth of the month. Utica, NY 13502

Email: diane@oneidacountybar.org
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