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Carl J. Cochi, Esq., 3/6/2022
Eulogized by William P. Schmitt, Esq.

Kevin Blaney, Esq., 3/13/2022
Eulogized by TBA

Anne Marie Getman, Esq., 3/24/2022

Eulogized by George Stephen Getman, Esq.

Philip L. Evans, Esq., 5/4/2022
Eulogized by TBA

John B. Cosgrove, Esq., 6/15/2022
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Walter G. Pratt, Esq., 11/18/2022
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William L. Koslosky, Esq., 6/17/2022
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PRESIDENT’S MESSAGE
By Keith A. Eisenhut, Esq.

On May 6, 2023, the Oneida County Bar hosted a CLE at Mohawk Valley Commu-
nity College. This was one of the first in person CLE presentations since the onset
of the pandemic. I have to state that Pat Bobrow and Bill Calli did an outstanding
job. It was great to see our colleagues together again.

However, I could not help but notice that the vast majority of the participants were
senior members of the Bar. Although the presentation was very well attended, there
was a noticeable lack of young attorneys.

I feel it is very important for young members of the Bar to mingle with the "older
guard". This is especially true given the evolution of the Court system. The days
of calendar call are a thing of the past. Events during which Bar members mingle
are few and far between. Attorneys developing personal relationships with other attorneys have always been
important and often helpful in resolving cases.

In my opinion, we all should feel a sense of responsibility to encourage young attorneys to join the Bar, get to
know the members and participate in Bar events.

Reaching out to our young attorneys will help to maintain a solid, active Bar for the future.

Change of Address

Michael A. Coluzza, Esq.
Welcome New Member

New York Prosecutor’s Training Institute

Erin Donovan, Esq.
The Law Office of Erin E. Donovan
PO Box 250
Washington Mills, NY 13457
234-1834

erin@eedonovanlaw.com

107 Columbia Street
Albany, NY 12210
(838) 200-1203
michael.coluzza@nypti.org
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Classifieds

Office Space Available: The office of Michael N. Kalil, Esq., LLC has office space available on the
2nd floor. Please contact Anne at 315-797-1150.

Oneida County Law Department Full Time Employment Opportunity: There are four Assistant
County Attorney employment opportunities located in the Oneida County Attorney’s (Law Department)
office. Please click here to view the announcement on the Oneida County website (ocgov.net).

ONEIDA COUNTY BAR ASSOCIATION

Photo Composite Offer

We have ordered your 2022 Oneida County Bar Association Photo Composite of all the member
photos. The composite size has been changed to 22"x 28", in full-color and includes a high quality

solid frame (framed by Vantine Imaging).

This is a last opportunity to order a Composite. If you would like to order one, please let Diane Parslow

know on or before Friday June 9, 2023. You will be notified when the composites are available for

pick-up at the Bar Association office.

Name: [
e

- Framed @ $240.00 each. Payment must accompany order.

Please send your check payable to:
Oneida County Bar Association
258 Genesee Street, Suite 302
Utica, NY 13502
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United States Courts for the Second Circuit
Office of the Circuit Executive
Thurgood Marshall United States Courthouse
40 Foley Square
New York, New York

DEBRA ANN LIVINGSTON MICHAEL D. JORDAN
CHIEF JUDGE CIRCUIT EXECUTIVE

Press Release: Selection of Patrick G. Radel to Serve as

Bankruptcy Judge in the Northern District of New York

FOR IMMEDIATE RELEASE

New York, May 1, 2023—Chief Judge Debra Ann Livingston of the United
States Court of Appeals for the Second Circuit announced today that the Court
of Appeals will appoint Patrick G. Radel as a United States Bankruptcy Judge
for the Northern District of New York in Albany. Chief Judge Livingston stated,
“We are eager to welcome Patrick Radel to the Northern District bankruptcy
bench. Mr. Radel is an accomplished lawyer and will be an excellent addition
to a distinguished court. We look forward to working with Mr. Radel for many

years to come.”

Mr. Radel is a partner at Getnick Livingston Atkinson & Priore, LLP, located in Utica, New York. Prior to join-
ing the firm in 2004, Mr. Radel served as a law clerk to Judge William M. Skretny of the Western District of
New York. Mr. Radel has extensive bankruptcy law and litigation experience, and has represented creditors in
a broad range of commercial and consumer cases. In addition to his bankruptcy practice, Mr. Radel main-
tains a special education practice, representing students with disabilities at Committee on Special Education
(“CSE”) meetings, administrative due process proceedings, and in federal court.

Mr. Radel is a frequent panelist and speaker at bankruptcy law-related courses, a past president of the Central
New York Bankruptcy Bar Association, and a founding member of the Standing Local Rules Committee for

the United States Bankruptcy Court for the Northern District of New York.

Mr. Radel is a summa cum laude graduate of the University at Buffalo School of Law and also a summa cum
laude graduate of the University at Buffalo.

Mr. Radel will officially assume his duties on June 1, 2023, in a private ceremony.
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OCBA Foundation Contributions

The Oneida County Bar Association Foundation, Inc., is a charitable
arm of the Association qualified to receive tax-deductible
contributions under Internal Revenue Code Section 501(c)(3).

Please consider making a tax-deductible contribution, or better yet,
plan for a series of regular ongoing gifts to the Foundation. Donations
are welcome from everyone, and it is our hope that we will have wide-
spread participation in this program of sharing for the common good.

OCBA Memb erShlp Checks should be made payable to: Oneida County Bar Association
PlCtorlal Dlrectorles Foundation, Inc., 258 Genesee Street, Suite 302, Utica, NY 13502

If you have questions, please call on the Bar Office.

We have extra booklets of the
Membership Directories for staft
or anyone who would like them.

Due to the cost of production,

the charge is $20.00 each. Notices from Various Courts

Please let Diane Parslow know L , Vit our “News” tab under

. the Resources page on
our website for updated

information as we receive it.

VISIT OUR WEBSITE

how many you would like and she
will get them delivered to you

Just a Reminder...

For Members of the Oneida County Bar Association who are also on the
Oneida County Supplemental Assigned Counsel Panel, your Oneida County
Bar Association dues may be reimbursed to you. Additionally, all members of the
Bar Association who are on the Oneida County Supplemental Assigned Counsel Panel
and meet the minimal case requirement are also entitled to have the cost of Bar Association
sponsored CLE’s reimbursed by the Oneida County Supplemental Assigned Counsel Program.

For more information regarding this reimbursement, and if you believe you may be
entitled reimbursement, please contact Michael Arcuri, Plan Administrator or
Connie Shepherd, Assistant to Administrator at 315-798-6459.
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Call for CJA Panel Members in NDNY

By Hon. Andrew T. Baxter and Daniel J. Stewart,
Co-Chairs of the NDNY CJA Committee

The Board of Judges of the U.S. District Court for the Northern District of New York (“NDNY”) is actively
soliciting applicants to join our Criminal Justice Act (“CJA”) panel, which provides representation for indigent
federal criminal defendants in the NDNY. The NDNY has no local CJA attorneys in Utica and one local CJA
attorney in Binghamton, and needs additional local CJA attorneys in Syracuse and Plattsburgh.

Any attorney admitted to the NDNY (i.e., with a NDNY Bar Roll #) may apply to become a CJA Panel attor-
ney using the automated application process on our public website. Once an application is submitted, it will
be routed to our CJA Committee for review and recommendation to the Board of Judges, which will consider
the application at their next quarterly meeting.

The Board of Judges will be particularly receptive to applications from experienced state-court criminal prac-
titioners who have taken advantage of the NDNY Federal Public Defender’s Office’s (“FPD”) video training
series, which provides an overview of how to handle a federal criminal case from beginning to end. Anyone
seeking to access this training series (which consists of 12 40-minute videos), may contact Matt Clute at the
FPD’s Office in Syracuse (matt_clute@fd.org) for the box.com password.

More information about the CJA panel, including a link on how to apply to become a member of the NDNY
bar, and details about CJA compensation rates, may also be found at our public website. Finally, the FPD’s
Offices in Syracuse (315-701-0080) and Albany (518-436-1850) are available to answer any questions about
service on the CJA panel, and to link less experienced attorney who want to learn more about federal criminal
practice with mentors.

SAVE THE DATE SAVE THE DATE

Annual Red Mass OCBA Annual

Monday, October 2,2023 HOhday Party

Historic Old St.John's Church Friday December 1,2023
240 Bleecker Street, Utica ! !

Yahnundasis, New Hartford
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Free Legal Research Program
for OCBA Members!

f} @] Free Fastcase Legal Research
lastcase

Smarter legal research.

Service, formerly known as
Casemaker, is a benefit of
your OCBA membership. Fastcase is the leading next-
generation legal research service that puts a compre-
hensive national law library and powerful searching,

sorting, and data visualization tools at your fingertips.
Download the Fastcase Quick Reference Guide

Fastcase Login Information

The OCBA provides access to the Fastcase Legal Re-
search Service. To access Fastcase, you must always log
in with your OCBA account on the OCBA website

at www.oneidacountybar.org by clicking the Fastcase
“Log In” button (located at the top right of the website).
Those members who have paid their 2023 dues are eligi-
ble to create an account password on the OCBA website.
If you have already created a password at any time in the
past to access Fastcase or Casemaker, you do not need
to complete the account password creation again (unless
you have forgotten your password) — simply log in as
you have in the past.

If you have not yet created a password on the OCBA
website, simply click the Fastcase “Log In” button lo-
cated on the upper right side of the home page, and then
click the “Change or Create Password” link. You will
then be sent to a page which requests you to enter your
email address. After entering your email address, click
the "Send New Password Request" button, which will
trigger an email to automatically be sent from OCBA
containing instructions for creating a new password.
Once this is complete, you can now use your OCBA
credentials access Fastcase anytime, anywhere using the
Fastcase “Log In” button on the OCBA website

Get More Out of Fastcase
with Free Training Webinars!

Fastcase provides free live training webinars that
will walk you through all the most important tools
and features. Whether you're an experienced user or
new to Fastcase, these webinars provide an exten-
sive overview of the platform and tips and tricks to
getting the most out of your research. Click here to

check out upcoming webinars and sign up today!

LAWYER REFERRAL SERVICE

Bar Association Members may enroll as participating attorneys
in the Lawyer Referral Service program at any time by
completing the required forms and submitting payment.

If you would like to receive a program packet, please
contact Executive Director Diane Parslow at 315-724-4901
or diane@oneidacountybar.org or simply click here to download it now.
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The Practice Page
COVID-19 AND CONTRACTUAL FORCE MAJEURE

Hon. Mark C. Dillon*

Sometimes contracts
cannot be performed by a
party because of circum-
stances beyond the party’s
control. Contractual per-
formance may occasion-
ally be excused for reasons
involving an Act of God
or force majeure. There is
a definitional difference
between the two terms.
An Act of God regards a natural event that renders
performance impossible such as a flood, hurricane, or
earthquake. Force majeure is a broader concept that
may include Acts of God, but also extends to labor
strikes, equipment or transmission failure, war, riots,
or other compelling circumstances beyond the party’s
control (Team Marketing USA Corp. v Power Pact,
LLC, 41 AD3d 939, 942). The terms do not include the
impossibility of performance by virtue of a party’s mere
financial difficulty or economic hardship, insolvency,
or bankruptcy (407 East 61st Garage, Inc. v Savoy Fifth
Ave. Corp., 23 NY2d 275, 281).

How do the financial disruptions that were caused by
the covid-19 pandemic fit in? Is covid-19 a defense to
a party’s failure to perform contractual obligations?
The short answer, as is often seen in the law, is that

it depends. We do not currently or definitively know
whether covid-19 is a natural virus that qualifies as an
Act of God, or a virus engineered in a laboratory that
went awry as to better fit force majeure. To date, the
relevant case law has viewed covid-19 defenses under
the umbrella of force majeure.

Force majeure may excuse contractual performance
for businesses shut down by the terms of Governor

Cuomoss covid-related Executive Orders, but accord-
ing to most of the case law, the contract between the
parties must contain a force majeure provision for those
Executive Orders to trigger the defense (JN Contempo-
rary Art, LLC v Phillips Auctioneers LLC, 29 F4th 118,
123-24 [2nd Cir. 2022]; 850 Third Avenue Owner, LLC
v Discovery Communications, LLC, 205 AD3d 498; 195
B Owner LLC v Anthropologie, Inc., 77 Misc.3d 850). y
contrast, if a contract foresees business disruption from
governmental orders or regulations, the force majeure
clause will not apply to excuse a party’s contractual
performance from those orders (A/R Rental LLC v
Hugo Boss Retail, Inc., 72 Misc.3d 627), especially for
contracts executed post-covid (Greenberg v Gallagher,
77 Misc.3d 1233[A]). If a contract contains no force
majeure clause, the defense is not available (Arista De-
velopment, LLC v Clearmind Holdings, LLC, 207 AD3d
1127, 1129; Fives 160th, LLC v Qing Zhao, 204 AD3d
439, 440).

In a commercial lease action entitled 175 Medical Vi-
sion Properties, LLC v Adubor, 73 Misc.3d 1221(A), the
plaintiff sought unpaid rent, additional rent, costs, and
fees for the tenant’s default. The defendant, in opposing
summary judgment, did not contest the terms of the
lease or its breach, but argued that his medical practice
closed because too many patients in 2020 were scared
to go to his office because of covid-19. The Supreme
Court rejected the defense, finding that the defendant’s
financial difficulty did not excuse his performance
of the contract. There have been many similar deci-
sions rendered against commercial tenants, that while
properties might not be profitable or were rendered
temporarily unusable because of covid-19, they were
not destroyed as to excuse the payment of rent (E.g.
Ambherst II UE LLC v Fitness International, LLC, 74
Misc.3d 1203(A); A/R Retail LLC v Hugo Boss Retail,
_
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LLC., supra; Bay Plaza Community Ctr., LLC v Bronx
Vistasite Eyecare, Inc., 2021 WL 1794562; 1140 Broadway
LLC v Bold Food, LLC, 2020 WL 7137817).

A force majeure defense may be cognizable when covid-19
disrupts a one-time event, such as a couple’s cancellation
of a wedding venue as a result of state Executive Orders
restricting public gatherings (Nelkin v Wedding Barn at
Lakota’s Farm, LLC, 72 Misc.3d 1086). But beware! In

one case, a wedding venue was not required to return a
down payment as the rental contract failed to contain any

force majeure clause to excuse the happy couple’s perfor-

mance of it (Bennett v Blue Barn Cider Corp., 77 Mlsc.3d
1229[A]), perhaps rendering them less happy.

As for residential and commercial leases and those of
small businesses, the legislature enacted three parallel
statutes known as the Tenant Safe Harbor Act (TSHA)
(L.2020 ch. 127, secs. 1,2), the Covid-19 Emergency Evic-
tion and Foreclosure Prevention Act (CEEFPA) (L.2020,
ch. 381, as amended L.2021, ch. 417), and the Emergency
Protect Our Small Businesses Act (EPOSBA) (L.2021, ch.
73, as amended L.2021, ch. 417). These Acts protected
residential and commercial tenants and small businesses
which declared covid-related financial hardship from
being evicted during defined qualifying time periods.
Nevertheless, money judgments could still be rendered
for unpaid rent without any stay of its enforcement (Casey
v Whitehouse Estates Inc., 73 Misc.3d 562, 574). CEEFPA
even protected small businesses from eviction for at least
60 days during the post-lease holdover period. Whether

particular tenants actually experienced financial hardship
due the pandemic became questions of fact for the courts
to resolve on a case by case basis (e.g. Malacznski v Witt-
mann, 73 Misc.3d 849, 853-54), with the burden upon the
landlord to establish the invalidity of the tenants’ covid-19
hardship declarations (e.g. Lahijani v Madison Global
LLC, 73 Misc.3d 1025, 1028; Sanchez-Tiben v Washington,
73 Misc.3d 721, 724). The foregoing statutes bestowed
protections upon qualifying tenants and small businesses
which, in effect, provided them with presumptive force
majeure defenses, and accomplished it at some expense

to the landlords of the state. The TSHA, CEEFPA, and
EPOSBA had sunset provisions that ultimately triggered
for each on January 15, 2022.

Very little case law has arisen from construction-related
contracts that could not be performed because of co-
vid-19, perhaps as those contracts routinely contain Act

of God and/or force majeure provisions.

The bottom line is that covid-19 defenses tend to be fact
intensive and results may vary between commercial and
residential tenancies, from case to case within those cat-
egories, and during different timeframes.

* Mark C. Dillon is a Justice of the Appellate Division,
2nd Judicial Dept., am Adjunct Professor of New York
Practice at Fordham Law School, and a contributing

author of CPLR Practice Commentaries in McKinneys.

OCBA Business Members

Special thanks to our 2023 Business Members for showing their support to our legal community
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Why choose
Leatherstocking Abstract?

COMPETITIVE PRICING
We believe in providing an exceptional ,
product at a price your client can

afford.

RESOURCES

¥ We have the resources of a Fortune
- 500 company while maintaining the
personal attention of a small business

ready to assist you around the clock.

Give us a call today to learn more! ®)315-724-4753

L EATHERSTOCKING

AB S T R AC A DIVISION OF CHICAGO TITLE northernny.ctlg,cgm
_—— e 2 on © 315-724-4753
Visit their website

2023 Dues & CLE
SEMPASS Statement

DOWNLOAD

Social Security
Disability « SST

.;""
ﬂ No Fee Unless
\‘ ( We Win!

When you can’t work,
we work for you!

315-337-4008

Visit their website
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NYSARC ¢

TRUST SERVICES
Since 1972

First Party
& Third Party
Pooled Trusts

Protect income and assets
Preserve Medicaid and SSI

Plan for the future

Improving Lives and Our
Community for 50 Years

printing for all of
your event needs!

Raffle Tickets « Program Books
Presentation Folders « Brochures

Signs « Business Cards « Letterheads
Envelopes - Banners-and much more

Visit us at our new, larger location

Located on the backside of Dave Hayes Appliance Center Plaza

768-3 1 oo 5168A COMMERCIAL DRIVE EAST

WWW.PRESTOPRINTLLC.COM YORKVILLE, NY 13495

Are you feeling overwhelmed?

The New York State Bar Association’s
Lawyer Assistance Program can help.

We understand the competition, constant stress, and high expectations you
face as a lawyer, judge or law student. Sometimes the most difficult trials

happen outside the court. Unmanaged stress can lead to problems such as
substance abuse and depression.

NYSBA's LAP offers free, confidential help. All LAP
services are confidential and protected under
section 499 of the Judiciary Law.

Contact:
Tim Foley 369-3544 or

Oneida County Bar Association 724-4901 or
Patricia Spataro of the New York State Bar
Association LAP 800/255-0569 F

NEW YORK STATE BAR ASSOCIATION
LAWYER ASSISTANCE PROGRAM

AL'S OFFICE

k State Unified Court System

Lloyd Schor
City Marshal

NAPPS Member

PO Box 958

Utica, NY 13503

P: 315.735.5242

F: 315.735.5285
UticaCityMarshal@yahoo.com
uticacitymarshal.us

Visit their website

dvantage
bstract 5

Company, Inc.
258 Genesee Street, Suite 309
Utica, New York 13502
(315) 732-0324 - (315) 732-1451 Fax
Contact: Chad Davis or Dennis Zogby
for all your Abstract and Title Insurance needs.
“We promise competent and efficient service.”

Email: advantageabs@aol.com
Offices located in Oneida, Herkimer & Otsego County

Visit their website
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Frequently Used Telephone Numbers

District Attorney’s Office ................... (315) 798-5766 Supreme Court Clerk ..........cceenenee. (315) 266-4200
Public Defender’s Office-Criminal .... (315) 798-5870 Surrogate’s Court .........ccevververeennen. (315) 266-4550
Public Defender Office-Civil ............. (315) 266-6100 Oneida County Court Clerk ............... (315) 266-4324
U.S. District Court Clerk’s Office ...... (315) 793-8151 Utica City Court Clerk .........ccccccenee. (315) 266-4600
Fourth Department ............cccceeueneee. (585) 530-3100 Rome City Court Clerk ..........c..c....... (315) 337-6440
OCA Attorney Registration ................ (212) 428-2800 Oneida County Clerk .........cccceevueenee. (315) 798-5794
Lawyers AsSiStance ...........ccceevverenenne. (800) 255-0569 NYS Attorney General ....................... (315) 864-2000
NYS Bar Association .............c.ccueenee. (518) 463-3200 Oneida County Attorney ............c........ (315) 798-5910
Utica Family Court .........ccccocevevreenene (315) 266-4444 Oneida County Law Library .............. (315) 266-4570
Rome Family Court ..........cccceevnuennne. (315) 266-4500

Mark Your Calendars

Monday, June 12,2023
10:00 a.m.- OCBA’s Rededication of the Honorable John P.Balio Ceremonial Courtroom
and Annual Memorial Service, located in the Oneida County Courthouse,
Honorable John P.Balio Ceremonial Courtroom, 5th Floor, Utica

Friday, September 8,2023
OCBA Annual Golf & Dinner, Stonebridge Golf & Country Club, New Hartford

Monday, October 2,2023
12:10 pm., Annual Red Mass, Historic Old St.John’s Church, 240 Bleecker Street, Utica

Friday, December 1,2023
OCBA Annual Holiday Party « Yahnundasis, New Hartford

BAR NEWS IS PUBLISHED MONTHLY
BY THE ONEIDA COUNTY

ADVERTISE IN BAR NEWS! BAR ASSOCIATION

,,,,,,,,,,,,,,,, - DIANE PARSLOW, EDITOR -
BAR NEWS ADVERTISING RATES If an advertiser signs on for the full year, one We welcome the submission of articles,
AND DEADLINES month would be free. We will add an interactive announcements or topics of general
If you wish to advertise in the monthly link to your website on the e-mailable version interest to the membership. The QCBA
newsletter. the rate schedule is as follows: of the newsletter. Circulation includes may edit as needed. Any suggestions,

’ approximately 450 Law offices and Courts from criticisms or encouragement are also

Full Page (8.5”X1 1 ”) .......................... $300 Oneida, Herkimer and Lewis Counties. Our eagerly solicited and g]ad[y received.
Half Page (7.5”X4.75”) ...................... $200 newsletter is also placed on our website. Address all communications to:
Quarter Page (3.5”){4.75”) ................. $100 We would appreciate your Submitting a Oneida County Bar Association
Business card (3.57X2.5”) ccceeverrennnn. $50 camera ready ad. All ads should be submitted 258 Genesee Street, Suite 302,
Classified (column line) .........c.......... $5/line by the tenth of the month. Utica, NY 13502

Email: diane@oneidacountybar.org
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